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INTRODUCTION 


IT  IS  a  recognized  fact  that  the  basic  aim  of  every  power 
in  maintaining  a  diplomatic  and  consular  service  is  the 
protection  of  the  interests  of  that  particular  power  in 
foreign  lands.  In  order  that  there  may  be  no  misunder¬ 
standing  on  this  score,  the  diplomatic  and  consular  regula¬ 
tions  of  most  states  lay  emphasis  on  the  fact  that  the  principal 
duty  of  the  diplomatic  or  consular  officer  is  to  protect  or  safe¬ 
guard  the  interests  of  his  state  and  its  nationals  abroad.  Re¬ 
ferring  to  the  duties  of  an  American  Foreign  Service  officer, 
the  Department  of  State  has  said  that  “he  protects  generally 
the  interests  of  the  United  States  in  accordance  with  inter¬ 
national  law  and  protects,  advises,  and  otherwise  assists 
Americans  resident  or  traveling  abroad  for  business  or  other 
purposes”.1  In  the  protection  of  nationals  and  their  interests 
abroad  the  prevailing  rule  has  been  squarely  based  on  what 
Secretary  of  State  Hamilton  Fish  felicitously  termed  “the 
correlative  rights  of  allegiance  and  protection”.2 

In  view  of  this  accepted  thesis  it  is  significant  that  the  For¬ 
eign  Service  Regulations  of  the  United  States  also  provide 
that  “diplomatic  and  consular  officers  may,  upon  request, 
assume  temporarily  the  protection  of  foreign  interests”.3 4  This 


1  Department  of  State,  The  American  Foreign  Service  (Govern¬ 
ment  Printing  Office,  Washington,  1942),  p.  3. 

2  The  Secretary  of  State  (Fish)  to  the  Minister  to  Japan  (De  Long), 
no.  108,  Sept.  19,  1871,  MS.,  Japan,  Instructions,  vol.  1. 

All  citations  indicated  by  the  abbreviation  “MS.”  are  manuscripts 
of  the  Department  of  State.  The  National  Archives  is  the  depositary 
of  Department  of  State  documents  dated  prior  to  1930. 

3  Department  of  State,  Foreign  Service  Regulations ,  chap.  XII,  sec. 

4  (the  edition  revised  to  1946  is  meant,  unless  otherwise  indicated). 
Italics  in  the  text  are  by  the  present  writer. 
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extraordinary  provision,  so  contrary  to  the  prevailing  prem¬ 
ises  of  diplomatic  and  consular  representation,  acquires  ad¬ 
ditional  significance  when  it  is  noted  that  similar  provisions 
are  to  be  found  in  the  diplomatic  and  consular  regulations  of 
many  other  states  and  that  they  reflect,  not  an  occasional 
variation  from  the  prevailing  rule  (as  one  might  suppose), 
but  a  time-honored  international  practice  which  Secretary 
of  State  William  Jennings  Bryan  referred  to  as  “a  matter  of 
constant,  indeed  almost  daily,  occurrence,  in  peace  as  well 
as  in  war”.4  The  most  spectacular  examples  of  the  practice 
are  those  which  occur  in  time  of  war  when  a  neutral  state 
undertakes  to  protect  the  interests  of  one  belligerent  within 
the  territory  of  another.  During  the  present  century  this 
practice  has  been  so  generally  followed  and  its  possibilities  for 
indirect  communication  between  belligerents  so  extensively 
exploited  as  to  constitute  in  effect  an  important  modification 
of  the  traditional  “severance  of  relations”  between  states  at 
war.  It  has  furnished  a  striking  indication  of  the  cohesive 
tendencies  of  modern  society  even  in  the  midst  of  hostilities. 
Less  widely  known,  but  equally  significant  and  far  more 
numerous,  are  the  instances  in  time  of  peace  when  the  diplo¬ 
matic  or  consular  officers  of  one  power  have  been  called  upon 
to  extend  their  protection  in  one  form  or  another  to  the  inter¬ 
ests  of  a  foreign  state  within  the  territory  of  a  third  power. 
Since  the  essentials  of  the  practice  are  the  same  in  peace  or 
war,  the  present  work  will  draw  no  arbitrary  distinction  be¬ 
tween  these  two  conditions  and  will  cite  examples  from  the 
protection  of  either  belligerent  or  non-belligerent  foreign 
interests  wherever  appropriate  to  the  development  of  the 
subject. 

Since  the  terminology  of  the  practice  has  not  always  been 

4  The  Secretary  of  State  (Bryan)  to  the  Vice  Consul  at  Nogales 
(Simpich),  no.  386,  Mar.  2,  1914,  MS,  file  312.52/80,  cited  in  Green 
Haywood  Hackworth,  Digest  of  International  Law  (Government 
Printing  Office,  Washington,  1942),  vol.  IV,  p.  494. 
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cither  clear  or  consistent,  a  word  of  clarification  is  necessary 
at  this  point.  For  many  years  the  practice  has  been  variously 
referred  to  as  “good  offices”,  “representation”,  or  “protec¬ 
tion”.5  In  former  days  “good  offices”  was  used  most  widely 
as  the  generic  term  for  the  practice  as  a  whole  and  the  digests 
of  Moore  and  Hackworth  cite  examples  of  the  practice  under 
this  heading.6  Unfortunately  the  term  “good  offices”  has 
been  burdened  with  several  other  meanings  in  diplomatic 
usage  and  even  in  this  particular  sense  it  has  been  employed 
in  recent  American  practice  only  to  indicate  the  most  in¬ 
formal  and  occasional  type  of  protection  of  foreign  interests.7 
During  the  present  century  the  word  “representation”  has 
been  increasingly  used  as  the  generic  term,  but  this  usage  has 
made  for  confusion  whenever  it  was  desired  to  distinguish  be¬ 
tween  the  peculiar  characteristics  of  the  representation  of 
foreign  interests  as  opposed  to  the  normal  representation  of 
the  interests  of  a  state  by  its  own  diplomatic  and  consular 
officers.  In  emphasizing  this  important  distinction  Secre¬ 
taries  of  State  have  frequently  had  to  point  out  that  in  the 
so-called  representation  of  foreign  interests  the  American 
diplomatic  or  consular  officer  does  not  actually  represent  the 
foreign  government  in  question ;  that  he  does  not  become  its 
official  representative ;  and  that  no  representative  office  of 
any  sort  attaches  to  his  activities  in  behalf  of  the  foreign  gov¬ 
ernment.8  The  type  of  ambiguity  which  has  resulted  from 
this  usage  of  the  term  “representation”  may  be  seen  from  the 
following  statement  which  appeared  in  a  circular  instruction 

5  Professor  Borchard  has  used  the  additional  variant,  “delegated 
protection”;  see  Edwin  M.  Borchard,  The  Diplomatic  Protection  of 
Citizens  Abroad  (The  Banks  Law  Publishing  Company,  New  York, 
1927),  p.  471. 

8  John  Bassett  Moore,  A  Digest  of  International  Law  (Government 
Printing  Office,  Washington,  1906),  vol.  IV,  pp.  584  ff. ;  Hackworth, 
op.  cit.,  vol.  IV,  pp.  485  ff. 

7  See  post,  p.  175. 

8  See  Hackworth,  op.  cit.,  vol.  IV,  p.  487. 
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of  1921:  “ Representation  of  foreign  interests  usually  ceases 
upon  the  direction  of  the  unrepresented  government  .  .  9 

In  order  to  avoid  such  ambiguities  the  latest  edition  of  the 
Foreign  Service  Regulations  employs  as  the  generic  term  for 
the  practice  the  word  “protection”,  which  had  often  been 
used  in  official  correspondence  as  a  synonym  for  either  “good 
offices”  or  “representation”.  This  is  the  usage  followed 
throughout  the  present  work,  except  in  portions  quoted  ver¬ 
batim  where  either  “good  offices”  or  “representation”  may 
have  been  used  in  the  original  text. 

The  protection  of  foreign  interests  always  involves  three 
states,  customarily  designated  as  the  protected  power,  the 
protecting  power,  and  the  local  power,  i.e.  the  power  within 
whose  territory  the  protection  is  exercised.  In  this  connec¬ 
tion  the  words  “state”  and  “power”  will,  for  convenience,  be 
employed  interchangeably;  while  the  expression  “local  gov¬ 
ernment”  or  “local  authorities”  will  be  used  to  indicate  the 
national  governmental  authorities  of  the  local  power  rather 
than  the  authorities  of  a  particular  city  or  province.  It  must 
be  emphasized  that  the  protection  of  foreign  interests,  as  the 
phrase  is  technically  used,  concerns  a  relationship  between 
sovereign  states  and  does  not  refer  in  any  sense  to  a  protec¬ 
torate  or  a  situation  involving  dependent  areas.  Likewise  it 
does  not  refer  to  intervention  on  behalf  of  foreigners  in  their 
own  states.  It  is  used  exclusively  to  designate  the  protection 
of  the  interests  of  state  “X”  by  the  diplomatic  and  consular 
officers  of  state  “Y”  within  the  territory  of  state  “Z”. 

This  trilateral  relationship  obviously  involves  three  points 
of  view.  In  the  present  study  we  shall  approach  the  problem 
primarily  from  the  point  of  view  of  the  protecting  power, 
although  frequent  references  will  be  made  to  those  policies  of 
local  states  and  protected  states  which  have  influenced  the 
practice.  The  United  States  has  had  a  rich  experience  in 

9  MS.,  General  Instructions  Consular,  no.  177,  Mar.  14,  1921.  Italics 
by  the  present  writer. 
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all  three  positions.  As  an  outstanding  neutral,  the  United 
States  was  the  logical  choice  as  a  protecting  power  for  many 
countries  embroiled  in  European  or  Asiatic  wars.  As  a  ma¬ 
jor  belligerent  in  the  greatest  wars  of  this  century,  the  United 
States  Government  has  had  to  arrange  for  neutral  countries 
to  protect  its  far-flung  interests  in  enemy  territory.  At  the 
same  time  it  has  had  to  permit  and  control  the  protection  by 
other  neutrals  of  the  extensive  interests  of  enemy  powers 
within  its  own  borders.  In  time  of  peace  the  prestige  of  the 
United  States  and  the  extent  of  its  diplomatic  and  consular 
representation  throughout  the  world  have  made  it  natural 
for  other  states  to  request  that  an  American  Foreign  Service 
officer  take  charge  of  their  interests  in  some  part  of  the  globe 
where,  for  one  reason  or  another,  they  temporarily  lacked  a 
representative  of  their  own.  It  is  upon  this  rich  experience 
of  the  United  States  that  we  have  principally  drawn  in  the 
present  study,  although  foreign  sources  have  not  been  entirely 
neglected.  Actually,  however,  the  trilateral  character  of 
every  instance  of  protection  of  foreign  interests  inevitably  has 
produced  a  remarkable  degree  of  international  uniformity 
in  the  practice.  Certain  national  variations  have  occurred 
from  time  to  time  and  will  be  noted  at  the  appropriate  points, 
but  as  a  general  rule  it  is  safe  to  conclude  that  the  experience 
of  the  United  States  on  the  subject  faithfully  reflects  the 
international  practice  as  a  whole. 

In  its  clearly  recognizable  modern  form  the  practice  of 
protecting  foreign  interests  is  less  than  a  hundred  years  old 
yet,  oddly  enough,  a  century  ago  it  was  regarded  as  a  time- 
honored  procedure,  rather  than  an  innovation.  This  pecu¬ 
liarity  is  attributable  to  the  fact  that  while  the  protection  of 
foreign  interests,  as  we  know  it  today,  took  shape  very  quickly 
in  the  mid-nineteenth  century  in  response  to  new  circum¬ 
stances  and  the  needs  of  the  time,  it  was  merely  a  new  applica¬ 
tion  or  combination  of  three  older  practices  or  concepts  long 
recognized  in  the  diplomatic  world.  For  this  reason  it  is 
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necessary  for  us  to  examine  in  chapter  I  of  this  work  the 
origins  of  the  practice  and  to  trace  certain  of  the  lines  of 
thought  and  action  which  produced  the  modern  practice  and 
which  still  influence  its  characteristics.  In  order  that  the 
reader  may  become  acquainted  with  the  variety  of  circum¬ 
stances  in  which  protection  of  foreign  interests  has  taken 
place  we  shall  survey  briefly  in  chapters  II  and  III  most  of 
the  outstanding  instances  from  1867  to  1945  in  which  the 
United  States  has  served  as  a  protecting  power.  Chapter  IV 
will  state  and  analyze  the  ten  basic  principles  which  have 
emerged  from  this  experience.  In  chapters  V  and  VI  we 
shall  discuss  certain  administrative  procedures  generally  fol¬ 
lowed  in  connection  with  this  practice  and  the  specific  duties 
of  the  diplomatic  or  consular  officer  who  is  placed  in  charge 
of  foreign  interests.  In  order  that  the  work  may  be  as  per¬ 
tinent  and  helpful  as  possible  these  last  three  chapters  will 
deal  extensively  with  the  experiences  of  World  War  II,  which 
will  be  only  briefly  treated  at  the  end  of  the  chronological 
survey  in  chapter  III. 


CHAPTER  1 

ORIGINS  OF  THE  PRACTICE 


IN  ITS  modern  form  the  practice  of  extending  protection 
in  special  circumstances  to  the  nationals  abroad  of  an¬ 
other  state  dates  only  from  the  middle  of  the  nineteenth  cen¬ 
tury.  During  the  1850’s  and  1860’s  the  practice  took  shape 
with  remarkable  rapidity  and  by  the  1 870’s  it  had  become  an 
accepted  technique  in  the  conduct  of  international  relations. 
In  that  development  the  United  States  played  an  important 
part,  but  to  understand  the  significance  of  the  practice,  as 
well  as  the  reasons  for  its  appearance  at  that  particular  time, 
it  is  necessary  to  examine  briefly  three  older  practices  in  the 
intercourse  of  states  which  contained  most  of  the  elements 
and  concepts  which  entered  into  the  modern  practice  of  pro¬ 
tecting  foreign  interests.  Those  earlier  practices  are  the 
exercise  of  extraterritoriality,  the  employment  of  foreigners 
in  representation  abroad,  and  the  use  of  personal  good  offices 
by  diplomatic  and  consular  officials. 

1.  EXTRATERRITORIALITY 

Before  the  age  of  modern  nationalism  the  granting  of  pro¬ 
tection  in  certain  circumstances  to  foreign  subjects  and  their 
property  was  a  not  uncommon  practice  among  the  sovereigns 
of  Europe.  Community  of  religion,  race,  or  language,  as 
well  as  the  enhancement  of  royal  prestige,  and  occasionally 
the  replenishing  of  princely  exchequers,  appear  at  various 
times  to  have  been  the  impelling  motive  for  the  practice. 
Since  sovereignty  was  then  regarded  as  personal  rather  than 
territorial  ( L’Etat  Pest  moi),  extraterritorial  rights  of  pro¬ 
tection  were  often  claimed,  particularly  in  non-Christian 
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countries.1  Frequently  these  extraterritorial  rights  involved 
the  protection  not  only  of  the  nationals  or  subjects  of  the  sover¬ 
eign  claiming  them  but  also  of  other  persons  or  groups  seek¬ 
ing  his  protection.  Thus,  for  instance,  as  early  as  the  thir¬ 
teenth  century  the  Venetian  Resident  at  Constantinople  (the 
Bailo)  at  the  instance  of  his  Government  was  accorded  the 
protection  and  jurisdiction  not  only  over  Venetians  but  also 
over  Armenians  and  Jews  in  that  city.2 

Subsequently,  under  the  regime  of  the  Capitulations  in 
the  Ottoman  Empire  various  European  sovereigns  were 
granted  the  privilege  of  extending  their  protection  not  merely 
to  their  own  subjects  but  also  to  “other  Christians”  or  other 
persons  claiming  the  protection  of  their  respective  flags. 
Even  before  the  first  Capitulation  of  1535  France  had 
claimed  the  right  to  exercise  such  protection  and  in  the  treaty 
of  1581  between  Henri  III  and  Sultan  Amurat  the  first 
article  (capitula)  specifically  guaranteed  that  French  pro¬ 
tection  should  continue  for  “the  Venetians,  Genovese,  Eng¬ 
lish,  Ragusans  and  all  those  who  have  gone  under  the  name 
and  banner  of  France”.3 4  In  the  treaty  of  1604  between 
Henri  the  Great  and  Achmet  I,  this  provision  was  repeated 
with  the  additional  clarification  that  these  foreign  subjects 
who  came  under  French  protection  would  obey  the  French 
consuls  in  the  ports  of  the  Ottoman  Empire.  From  other 
articles  of  this  treaty  and  subsequent  ones  between  France 
and  the  Ottoman  Empire  it  appears  that  protection  by 
the  French  consuls  gave  to  these  foreign  merchants  doing 
business  under  the  French  flag  certain  real  advantages  in 

1  Frank  E.  Hinckley,  American  Consular  Jurisdiction  in  the  Orient 

(Lowdermilk  &  Co.,  Washington,  1906),  pp.  16-17. 

2  Presumably  the  Christian  Armenians  received  this  protection  free 
of  charge,  but  history  has  recorded  that  the  Jews  were  required  to  pay 
“des  sommes  tres  fortes”.  See  Alex  de  Miltitz,  Manuel  des  Consuls 
(A.  Asher,  London,  1838) ,  livre  II,  p.  436. 

3  Ibid.,  livre  III,  p.  106. 

4  Ibid.,  p.  112. 


ORIGINS  OF  THE  PRACTICE 


9 


the  form  of  extensive  exemption  from  Ottoman  jurisdiction 
and  considerable  French  assistance  in  matters  affecting 
legacies,  contracts,  lawsuits,  and  criminal  actions.  It  is  in¬ 
teresting  to  note  that  this  pre-eminent  position  which  France 
occupied  for  many  years  in  the  protection  of  European  Chris¬ 
tians  throughout  the  Ottoman  Empire  resulted  from  the  fact 
that  French  protection  was  extended  at  a  time  when  the 
other  European  nations  had  not  yet  concluded  treaties  of 
peace  and  friendship  with  the  Porte  and  did  not  accredit  am¬ 
bassadors  to  the  Sultan.  Thus  as  early  as  the  sixteenth 
century  the  protection  of  the  interests  of  non-nationals  was 
predicated  on  the  absence  of  protection  by  their  own  sover¬ 
eigns,  a  circumstance  which  we  shall  have  occasion  to  note 
as  one  of  the  basic  prerequisites  of  the  modern  practice  of 
protecting  foreign  interests.5 

In  subsequent  centuries  the  privileges  granted  to  the 
French  were  claimed  by  other  European  powers  and  by  the 
United  States  in  various  treaties  with  the  Porte  containing 
the  “most-favored-nation”  clause,  and  the  practice  of  ac¬ 
cording  protection  to  Westerners  within  the  Ottoman  Empire 
ceased  to  be  a  French  monopoly  and  developed  rapidly  into 
an  almost  competitive  system  in  which  European  and  Ameri¬ 
can  diplomatic  and  consular  officers  granted  protection  on  a 
wholesale  scale  to  Christians  and  native  proteges,  with  little 
regard  for  nationality.6  The  basis  of  this  practice  with  re¬ 
spect  to  Westerners  in  Turkey  was  well  described  in  an  in¬ 
struction  from  John  W.  Foster,  Secretary  of  State,  to  the 
American  Minister  at  Constantinople  in  1892 : 

A  very  important  and  useful  feature  of  the  status  of  foreigners  in 
Turkey  is  the  solidarity  among  them.  Foreigners  have  for  centuries 
been  classed  under  the  generic  name  of  Franks.  Their  rights  and 

5  Cf.  post,  p.  116. 

6  It  should  be  noted  that  in  this  study  we  are  concerned  not  with 
the  protection  extended  to  natives  against  their  own  sovereign  but 
with  the  protection  extended  by  one  Western  power  to  the  nationals 
of  another  Western  power  within  the  Mohammedan  world. 

705866—47 - 2 
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privileges  are  analogous,  and  the  protection  of  the  representatives  of 
one  great  power  has  been  not  infrequently  extended  to  the  citizens  resi¬ 
dent  in  Turkey  of  another.  The  files  of  your  legation  will  afford  many 
instances  of  recourse  to  the  good  offices  of  British  consuls  in  Turkish 
dominions  for  the  protection  of  our  citizens  in  quarters  where  no  con¬ 
sular  representation  of  the  United  States  has  been  established.  This 
friendly  aid  is  cheerfully  given  whenever  sought.  The  exercise  of  such 
protection  is  an  inherent  Frankish  right,  and  resort  to  Frankish  protec¬ 
tion  is  in  like  manner  the  prerogative  of  every  Frank.  Indeed,  the  rule 
in  Turkey  recognizes  the  right  of  any  Frank  to  be  enrolled  in  the  pro¬ 
tected  list  of  any  Frankish  consulate,  whether  of  his  own  nationality  or 
not.7 

As  a  matter  of  policy,  however,  the  United  States  Govern¬ 
ment  was  among  the  earliest  to  discourage  the  indiscriminate 
granting  of  protection.  As  early  as  1833  Secretary  of  State 
Livingston  instructed  the  American  consuls  at  Tangier, 
Tripoli,  and  Tunis  as  follows : 

Some  misunderstanding  having  arisen  at  the  consulates  on  the  coast 
of  Africa  in  relation  to  the  extent  of  the  protection  which  ought  to  be 
afforded  to  individuals  under  the  flag  of  the  United  States,  I  am  in¬ 
structed  by  the  President  to  inform  you  that  such  protection  is  to  be 
afforded  to  none  but  American  citizens,  and  the  persons  actually  in  the 
service  of  the  consul,  and  not  to  them,  if  they  have  been  guilty  of  any 
crime  involving  a  breach  of  the  peace,  proved  to  the  satisfaction  of  the 
consul,  and  for  which  he  can  not  inflict  a  punishment  satisfactory  to 
the  Government.8 

The  practice  of  mutual  protection  among  Westerners  in 
the  Near  East  continued,  however,  for  many  years  and  was 
the  subject  of  repeated  correspondence  between  the  Depart¬ 
ment  of  State  and  the  American  representatives  in  those 
areas.  A  general  consular  instruction  of  1855  contained  the 
following  interesting  paragraphs  on  the  subject: 

By  the  laws  of  Turkey  and  other  Eastern  nations,  the  consulates 
therein  may  receive  under  their  protection  strangers  and  sojourners 
whose  religion  and  social  manners  do  not  assimilate  with  the  religion  and 
manners  of  those  countries. 


7  Moore,  op.  cit.,  vol.  IV,  p.  585. 

8  Ibid. ,  vol.  II,  p.  727. 
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The  individuals  who  are  thus  protected  become  thereby  clothed,  for 
the  time  being,  with  the  nationality  of  the  protecting  consulate.  Usage, 
if  not  positive  stipulation,  recognizes  and  sanctions  the  rights  acquired 
by  this  connection.  Consuls  of  the  United  States  are,  however,  in¬ 
structed  that,  while  it  is  expected  that  the  same  rights  and  privileges 
will  be  accorded  to  them  in  regard  to  protecting  persons  not  citizens  of 
the  United  States  as  may  be  enjoyed  by  the  consuls  of  other  nations,  who 
have  no  special  treaty  stipulation  on  the  subject,  they  are  to  exercise  this 
right  with  much  discretion.9 

The  limitation  of  the  practice  was  stressed  from  a  slightly 
different  point  of  view  in  the  following  instruction  of  1860 
to  the  American  Minister  to  Turkey : 

Upon  the  policy  which  leads  several  of  the  great  European  powers  to 
take  under  their  protection  certain  religious  sects  in  Turkey,  I  do  not 
deem  it  necessary  to  express  an  opinion,  but  it  is  one  certainly  in  which 
we  can  never  participate.  This  Government  undertakes  to  protect 
neither  Protestant  nor  Catholic,  neither  Greek  nor  Armenian,  but  only 
American  citizens;  and  this  Department  can  not  but  think  that,  if  the 
person  or  the  property  of  any  American  citizen  had  been  imperiled,  you 
would  have  occupied  higher  and  stronger  ground  in  appealing  for  the 
necessary  protection  for  a  citizen  of  the  United  States  in  that  character 
alone,  than  in  confounding  him  in  a  general  protection  afforded  to  any 
sect  whatever.10 

In  1872  the  Department  of  State  refused  to  except  a  Syrian 
merchant  at  Beirut  from  “the  rule  which  for  some  time  past 
has  been  adopted,  restricting  the  protection  of  this  Govern¬ 
ment  to  persons  in  the  Turkish  dominions,  other  than  citizens 
of  the  United  States,  to  those  foreigners  who  may  be  in  the 
actual  service  of  our  diplomatic  and  consular  officers  in  that 
quarter”.*  11 

During  the  latter  portion  of  the  nineteenth  century  the 
European  powers  likewise  began  to  curtail  the  indiscriminate 

9  Department  of  State,  General  Instructions  to  the  Consuls  and 
Commercial  Agents  of  the  United  States  (A.  O.  P.  Nicholson,  Wash¬ 
ington,  1855),  pp.  116-117. 

10  Moore,  op.  cit.3  vol.  II,  p.  737.  Italics  by  the  present  writer. 

11  Ibid.,  p.  738. 
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granting  of  protection  to  foreigners  by  their  diplomatic  and 
consular  officers  within  the  Ottoman  Empire  and  the  practice 
finally  terminated  with  the  recent  abrogation  of  the  Capitula¬ 
tions.  Its  persistence,  however,  for  more  than  three  centuries 
produced  attitudes  and  techniques  which  were  found  appli¬ 
cable  to  other  situations  in  the  intercourse  of  states  outside  the 
realm  of  the  Capitulations.  For  purposes  of  later  compari¬ 
son  certain  characteristics  of  foreign  protection  under  the 
Capitulations  are  worth  noting  at  this  point : 

(a)  The  general  protection  of  Westerners  regardless  of 
nationality  by  the  diplomatic  and  consular  representatives  in 
the  Levant  of  various  European  powers  (particularly  France 
in  the  early  days)  was  predicated  on  the  absence,  or  inade¬ 
quate  extent,  of  representation  within  the  Turkish  Empire 
of  those  European  states  whose  subjects  sought  foreign  pro¬ 
tection. 

( b )  The  protection  was  based  on  the  consent  of  the  local 
sovereign,  expressed  and  repeatedly  confirmed  in  the  treaties 
known  as  Capitulations. 

(c)  A  feeling  of  Christian  humanitarianism  and  of  com¬ 
mon  opposition  to  the  arbitrary  imposition  of  power  on  the 
individual,  regardless  of  his  nationality,  was  discernible  in 
the  practice. 

(d)  The  protection  of  foreigners  under  the  Capitulations 
did  not  take  the  form  of  an  official  protection  by  one  European 
power  of  the  interests  of  another  European  power.  It  was 
essentially  a  bilateral  arrangement  between  the  local  power 
(the  Ottoman  Empire)  and  the  protecting  power,  which  in 
turn  dealt  with  its  foreign  proteges  of  various  nationalities  on 
an  individual  basis  and  customarily  without  reference  to  their 
respective  home  governments  or  sovereigns. 

(e)  Although  the  United  States  Government  frequently 
relied  upon  British  consular  officials  to  protect  Americans  in 
those  parts  of  the  Turkish  dominions  in  which  there  were  no 
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American  consuls,  the  United  States  Government  opposed 
the  indiscriminate  granting  of  its  own  protection  to  foreigners 
and  particularly  to  religious  sects  without  regard  for  the 
nationality  of  the  members  thereof. 

It  is  interesting  to  note  that  the  extraterritorial  privileges 
granted  to  various  Western  powers  in  China  and  Japan,  con¬ 
trary  to  customary  practice  in  the  Levant,  never  extended  to 
the  nationals  of  non-treaty  powers  nor  were  they  capable  of 
being  exercised  by  a  foreign  consul  temporarily  in  charge  of 
the  interests  of  a  treaty  power.12  On  the  other  hand  many 
incidents  in  the  history  of  the  expansion  of  Western  influence 
in  the  Far  East  indicate  that  despite  imperialist  rivalries  there 
was  a  strong  undercurrent  of  feeling  among  Occidentals  that 
“blood  was  thicker  than  water”,  as  Commodore  Tatnall  ex¬ 
pressed  it  in  justifying  his  unauthorized  assistance  to  British 
subjects  in  China.13  Furthermore  various  European  powers 
not  infrequently  extended  a  measure  of  protection  to  mission¬ 
aries  of  certain  Christian  sects  in  the  Far  East  as  well  as  in 
the  Levant  even  when  the  missionaries  themselves  were  of 
another  nationality  than  that  of  the  power  extending  the  pro¬ 
tection.  Thus  for  a  considerable  period  France  was  recog¬ 
nized  as  the  chief  protector  of  all  Roman  Catholics  in  the  Far 
East  as  well  as  in  the  Levant,  while  Tsarist  Russia  traditionally 
maintained  a  right  to  protect  members  of  the  Orthodox 
Church,  regardless  of  their  nationality.14  Great  Britain  and 
Germany  from  time  to  time  have  exerted  diplomatic  and 
moral  pressure  in  the  defense  of  the  “great  faiths  which  are 
so  closely  connected  with  their  national  history”.15 

12  Hinckley,  op.  cit.,  pp.  57,  89. 

13  John  Holladay  Latane,  A  History  of  American  Foreign  Policy 
(Doubleday,  Doran  and  Company,  New  York,  1934),  p.  345. 

14  The  exercise  of  this  “right”  in  Turkey  was  one  of  the  contribut¬ 
ing  causes  of  the  Crimean  War.  See  J.  A.  R.  Marriot,  The  Eastern 
Question  (Clarendon  Press,  Oxford,  1917),  pp.  229-236. 

15  Hinckley,  op.  cit.,  p.  109, 
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Akin  to  the  concept  of  extraterritoriality  is  the  time-hon¬ 
ored  principle  of  the  inviolability  of  diplomatic  premises.38 
While  this  inviolability  to  local  jurisdiction  derived  from  the 
personal  immunity  of  the  diplomatic  officer,  there  was  a 
marked  tendency  during  the  nineteenth  century  to  regard 
the  inviolability  of  the  premises  as  continuing  even  after 
the  outbreak  of  war  and  the  departure  of  the  diplomat 
whose  personal  immunity  was  the  cause  and  justification  for 
the  inviolability  of  the  property  necessary  to  the  discharge 
of  his  official  functions.17  From  this  trend  in  thought  and 
practice  there  arose  the  natural  presumption  that  a  diplomat 
departing  from  his  post  upon  severance  of  relations  or  before 
the  arrival  of  his  successor  had  a  right  to  expect  that  his 
official  property  (particularly  the  archives)  would  be  re¬ 
spected  by  the  local  power  and  that  in  order  to  insure  the 
observance  of  this  right  he  was  entitled  to  place  these  prop¬ 
erties  under  seal  and  to  entrust  them  to  the  protection  of  one 
of  his  colleagues  representing  a  “friendly”  or  neutral  power. 
Whether  such  continuing  inviolability  may  be  claimed  as  a 
matter  of  right  is  open  to  question,  but  in  practice  it  has  long 
been  accorded  and  in  more  recent  times  it  has  even  been  ex¬ 
tended  by  analogy  to  consular  as  well  as  diplomatic  premises.18 

16  Such  premises,  of  course,  are  not  actually  extraterritorial,  how¬ 

ever  much  their  inviolability  may  be  respected.  Cf.  Charles  Cheney 
Hyde,  International  Law ,  2d  rev.  ed.  (Little,  Brown  and  Company, 
Boston,  1945),  vol.  II,  PP.  1285-1286;  Amos  Shartle  Hershey,  Diplo¬ 
matic  Agents  and  Immunities  (Government  Printing  Office,  Wash¬ 
ington,  1919),  pp.  167-180.  # 

17  Thomas  J  Lawrence,  The  Principles  of  International  Law,  7th 

ed.  (Heath  and  Company,  New  York,  1923),  p.  400;  Sir  Ernest  M. 
Satow  A  Guide  to  Diplomatic  Practice,  3d  ed.  (Longmans,  Green 
and  Company,  London,  1932),  p.  166;  L.  Oppenheim,  International 
Law,  6th  ed.  (Longmans,  Green  and  Company,  New  York),  vol.  II,  p. 
244*  also  the  Legal  Adviser  (Hackworth)  to  the  Acting  Secretary 
(Welles),  Feb.  10,  1942,  and  Acting  Secretary  Welles  to  President 
Roosevelt,  Mar.  14,  1942,  MS.,  file  701.0011/420. 

18  Hyde,  op.  cit.,  vol.  II,  pp.  1328-1329. 
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Upon  the  inviolability  of  diplomatic  premises  has  been 
based  the  granting  of  asylum  therein  to  persons  wanted  by 
the  local  authorities.  While  asylum  has  generally  been  ex¬ 
tended  to  nationals  of  the  local  power,  it  is  interesting  to  note 
that  it  has  occasionally  been  granted  to  nationals  of  other 
powers  as  well,  thus  constituting  a  limited  form  of  protection 
of  foreign  interests  on  a  purely  humanitarian  basis.19  Al¬ 
though  the  modern  practice  of  protecting  foreign  interests  no 
longer  includes  the  granting  of  asylum  to  protected  nationals 
as  a  customary  function,  the  connection  between  the  two  ideas 
may  be  seen  in  the  fact  that  the  American  Minister  to  France, 
who  was  in  charge  of  German  interests  during  the  Franco- 
Prussian  War,  had  no  hesitation  in  granting  asylum  within 
the  American  Legation  to  a  German  subject  who  claimed  to 
have  been  abused  by  the  French.20 

2.  EMPLOYMENT  OF  FOREIGNERS  AS  OFFICIALS 

The  idea  of  employing  foreigners  to  supplement  a  sover¬ 
eign’s  own  diplomatic  and  consular  representation  abroad 
has  been  traced  back  to  very  early  times.  The  proxenos  of 
the  ancient  Greeks  was  customarily  a  notable  citizen  who  vol¬ 
untarily  served  as  a  sort  of  honorary  consular  officer  to  pro¬ 
tect  within  his  own  nation  the  interests  of  a  foreign  state.21 
Before  the  rise  of  modern  nationalism  this  concept  found 
many  applications,  some  of  which  are  by  no  means  obsolete 
even  today.  Professional  diplomats  and  consuls,  like  soldiers 

19  See  Moore,  op.  cit.,  vol.  II,  “Asylum”,  pp.  755-845;  Hackworth, 
op.  cit.,  vol.  II,  pp.  634,  636,  637,  642. 

20  The  object  of  Minister  Washburne’s  exceptional  hospitality  turned 
out  to  be  a  common  thief!  See  E.  B.  Washburne,  Recollections  of  a 
Minister  to  France  (Charles  Scribner’s  Sons,  New  York,  1887),  vol.  I, 
p.  243.  A  summary  of  Minister  Washbume’s  activities  will  be  found 
post,  p.  41. 

21  G.  Bie  Ravndal,  The  Origins  of  the  Capitulations  and  of  the  Con¬ 
sular  Institution  (Government  Printing  Office,  Washington,  1921), 
pp.  57-58. 
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of  fortune,  were  frequently  found  in  the  service  of  sovereigns 
of  a  nationality  foreign  to  their  own,  and,  although  such  situ¬ 
ations  were  often  beclouded  by  feudal  relationships,  they 
actually  involved  a  protection  of  foreign  interests  on  the  part 
of  the  officer,  or,  from  the  point  of  view  of  the  sovereign,  the 
employment  of  a  foreigner  as  an  official  agent  in  his  own 
diplomatic  or  consular  service. 

A  few  examples  will  indicate  the  extent  and  nature  of  this 
practice.  During  the  early  sixteenth  century  the  same  con¬ 
sul  served  both  Catalonian  and  French  merchants  at  Alex¬ 
andria.22  The  eminent  Grotius,  a  Dutchman  by  birth,  was 
appointed  in  1632  as  the  Ambassador  of  Sweden  to  the  Court 
of  France.  On  two  occasions  in  the  early  eighteenth  century 
the  King  of  Spain  was  represented  at  London  by  envoys  of 
Irish  birth,  one  of  whom  was  a  member  of  the  peerage.  In 
1798  Benjamin  Thompson,  born  in  New  Hampshire,  was  ap¬ 
pointed  by  the  Elector  of  Bavaria  as  his  Minister  Plenipo¬ 
tentiary  to  Great  Britain.23  In  1796-1797  the  Marquis  del 
Campo  represented  both  the  King  of  Spain  and  the  Duke 
of  Parma  at  Paris.24  During  the  same  period  the  position  of 
Swedish  Consul  at  Salonica  was  occupied  by  the  Dutch  Con¬ 
sul  with  the  approval  of  the  Estates-General  of  Holland.25 
From  1815  to  1834  Pozzo  di  Borgo,  a  naturalized  Russian  of 
Corsican  birth,  served  as  Russian  Ambassador  to  France.26 
The  extent  of  this  practice  in  the  late  eighteenth  century  may 
be  gathered  from  the  fact  that  in  1763,  out  of  twenty-seven 
Austrian  consular  posts  in  the  Levant  only  ten  were  actually 

22  Miltitz,  op.  cit.,  livre  II,  p.  431. 

23  Satow,  op.  cit.,  vol.  I,  pp.  193,  213. 

24  Paul  Pradier-Fodere,  Traite  de  droit  international  public  (A. 

Duran,  Paris,  1887),  vol.  Ill,  p.  56.  _  ^ 

25  Jac.  Wertheim,  Manuel  des  consuls  des  Pays-Bas  (Binger  Freres, 

Amsterdam,  1861),  pp.  35-36. 

26  Satow,  op.  cit.,  p.  213. 
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filled  by  Austrian  consuls,  the  others  being  entrusted  for  rea¬ 
sons  of  economy  to  the  consuls  of  various  “friendly  powers”.27 

As  a  small  and  impecunious  nation  the  young  United  States 
could  ill  afford  to  dispense  with  the  employment  of  aliens  in 
its  foreign  service,  despite  the  resolution  passed  by  the  Con¬ 
tinental  Congress  on  March  16,  1784,  which  declared  it  to  be 
“inconsistent  with  the  interest  of  the  United  States  to  ap¬ 
point  any  person  not  a  citizen  thereof,  to  the  office  of  Minister, 
charge  d’affaires,  Consul,  vice-consul,  or  to  any  other  civil 
department  in  a  foreign  country”.28  While  foreign  citizens 
or  subjects  were  never  appointed  as  American  ministers,  they 
were  frequently  named  to  positions  as  high  as  consul  and 
sometimes  acted  as  charge  d’affaires.  The  rising  tide  of 
nationalist  sentiment  beginning  in  the  second  quarter  of  the 
nineteenth  century  brought  forth  bitter  criticism  of  this  prac¬ 
tice.  Typical  of  the  growing  attitude  on  this  subject  was  the 
blunt  remark  of  the  American  Minister  at  Constantinople  in 
1 849,  who,  in  reporting  to  the  Department  on  the  difficulty 
of  finding  a  suitable  American  for  the  post  of  Consul  at  that 
port,  added  the  following  remark : 

.  .  .  and  I  should  be  loath  to  give  it  to  an  Englishman:  for  an 

Englishman  is  thorough  English  and  not  a  proper  representative  of  our 
interests  where  they  come  into  conflict  or  competition  with  those  of  his 
own  country.29 

In  presenting  to  the  House  of  Representatives  a  bill  for  the 
reorganization  of  the  diplomatic  and  consular  service  in  Jan- 

27  Josef  Ritter  von  Malfatti,  Handbuch  des  Oesterreichisch-Ungari- 
schen  Consularwesens  (Wilhelm  Braumiiller,  1879). 

28  Graham  H.  Stuart,  American  Diplomatic  and  Consular  Practice 
(Appleton-Century  Company,  New  York,  1936),  p.  167.  Journals  of 
the  Continental  Congress,  1774-1789  (Government  Printing  Office, 
Washington,  1928),  vol.  XXVI  (1784),  p.  144. 

29  The  Minister  to  Turkey  (Carr)  to  the  Secretary  of  State  (Clay¬ 
ton),  no.  23,  Mar.  23,  1849,  MS.,  Turkey,  Despatches,  vol.  11. 
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uary  1855,  Representative  Perkins  of  Louisiana  spoke  as 
follows  as  this  subject: 

One  reform  of  this  bill,  which  operates  equally  upon  diplomatists  and 
consuls,  to  which  I  especially  invite  the  attention  of  the  House,  is,  that 
heretofore  there  has  been  nothing  to  prevent  the  Executive  from  com¬ 
missioning  to  act  as  a  foreign  agent  of  this  government,  the  citizen  of 
another  government.  A  person,  for  instance,  in  the  employ  of  Austria — 
an  Austrian  subject — may  not  only  hold  the  commission  of  this  govern¬ 
ment  in  Vienna,  and  discharge  the  duties  of  American  consul,  but,  in 
the  absence  of  our  minister  there,  actually  represents  us  at  that  court. 
In  point  of  fact  this  happened  in  1849,  at  the  very  time  we  were  sending 
a  special  and  confidential  minister  to  recognize  the  independence  of 
Hungary.  The  majority  of  those  in  our  consular  service  were  at  one 
time  foreigners,  and  armed  with  power  to  tax,  to  almost  an  indefinite 
extent,  American  commerce  and  American  citizens  in  a  manner  most 
injurious  to  our  interests.  .  .  .30 

Despite  these  sentiments  it  was  not  until  well  into  the  pres¬ 
ent  century  that  the  employment  of  any  but  American  citi¬ 
zens  as  officers  in  the  United  States  Foreign  Service  became 
really  exceptional.31 

Although  private  American  citizens  might  accept  appoint¬ 
ment  as  consular  or  even  diplomatic  officers  of  foreign  gov¬ 
ernments,32  the  Constitution  of  the  United  States  (fore¬ 
shadowing  the  spirit  of  the  nationalist  era)  had  forbidden 

30  The  Diplomatic  System  of  the  United  States,  a  speech  of  the  Hon. 
John  Perkins,  Jr.  (A.  O.  P.  Nicholson,  Washington,  1855),  pp.  18-19; 
also  Stuart,  op.  cit.,  p.  172. 

31  Tracy  Hollingsworth  Lay,  The  Foreign  Service  of  the  United 
States  (Prentice-Hall,  New  York,  1925),  p.  21;  National  Civil  Reform 
League  (Richard  H.  Dana,  President),  Report  on  the  Foreign  Service 
(New  York,  1919),  p.  66.  The  American  Foreign  Service  still  in¬ 
cludes  a  few  consular  agents  of  foreign  nationality. 

32  The  most  outstanding  example  was  that  of  Anson  Burlingame, 
who  resigned  as  American  Minister  to  China  in  order  to  accept  from 
the  Chinese  Government  the  post  of  special  ambassador  to  the  United 
States  and  certain  European  powers.  See  John  W.  Foster,  The  Prac¬ 
tice  of  Diplomacy  (Houghton  Mifflin  Company,  Cambridge,  1906), 

p.  49. 
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any  officer  of  the  United  States  from  accepting  without  the 
consent  of  Congress  “any  present,  Emolument,  Office,  or 
Title,  of  any  kind  whatever,  from  any  King,  Prince,  or  foreign 
State.”  33  During  the  early  nineteenth  century  similar  pro¬ 
visions  appear  to  have  been  enacted  by  most  European  pow¬ 
ers  and  thereafter  it  became  increasingly  rare  for  the  diplo¬ 
matic  or  consular  officer  de  carriere  of  one  state  to  be  em¬ 
ployed  in  a  similar  capacity  by  another  government.34  Pub¬ 
lic  opinion  obviously  tended  to  agree  with  M.  Pradier- 
Fodere,  who  condemned  the  practice  of  employing  foreign 
officials  as  “vicieux”  and  maintained  that  it  was  better  not 
to  be  represented  at  all  than  to  be  represented  inadequately.35 
The  practice,  however,  had  certain  real  advantages  in  econ¬ 
omy  and  convenience,  and  these  advantages,  by  coincidence, 
became  quite  apparent  at  the  very  time  when  national  legisla¬ 
tion  was  being  enacted  against  the  practice.  With  the  open¬ 
ing  up  of  trade  and  travel  in  previously  isolated  parts  of  the 
globe  during  the  mid-nineteenth  century,  it  became  increas¬ 
ingly  necessary  for  every  nation  to  enlarge  its  diplomatic  and 
consular  representation,  although  the  needs  of  these  posts 
did  not  always  justify  the  full-time  appointment  of  a  regular 
diplomatic  or  consular  official.  To  a  certain  extent  this  situ¬ 
ation  was  met  by  the  commissioning  of  foreign  private  citi¬ 
zens  resident  in  those  areas  where  additional  representation 
was  desired.  When  this  procedure  was  not  considered  feas¬ 
ible  or  desirable,  attempts  were  made  to  obtain  permission 

33  Constitution  of  the  United  States,  art.  I,  sec.  9. 

34  Cf.  Fernand  Labori  and  Emile  Schaffhauser,  “Agent  diplomatique”, 
Repertoire  encyclopedique  du  droit  franqais  (Soubiron,  Toulouse, 
1889),  pp.  281  ff.  In  Great  Britain  the  approval  of  the  Secretary  of 
State  for  Foreign  Affairs  is  required  for  acceptance  of  such  an  appoint¬ 
ment;  in  Switzerland,  of  the  Federal  Council;  in  Sweden,  of  the  Min¬ 
ister  of  Foreign  Affairs.  See  General  Instructions  to  His  Majesty's 
Consular  Officers  (1923),  chap.  V,  sec.  6;  Reglement  consulate  suisse 
(1923),  art.  33;  Royal  Ordinance  concerning  the  Consular  Service  of 
Sweden  (Norstedt  and  Soner,  Stockholm,  1909),  art.  15. 

36  Pradier-Fodere,  op.  cit.,  vol.  Ill,  p.  58. 
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for  foreign  diplomatic  or  consular  officers  already  on  the  spot 
to  take  charge  of  the  interests  of  the  unrepresented  state. 

Thus  in  1870  the  Peruvian  Government  requested  that  the 
American  Ministers  to  China  and  Japan  be  authorized  “to 
act  as  the  Ministers  of  Peru  with  those  Governments  respec¬ 
tively”.  In  response  to  this  request  Secretary  Fish  did  not 
raise  the  question  of  constitutionality  but  merely  instructed 
the  Ministers  in  question  to  attend  to  any  matters  entrusted 
to  their  charge  by  the  Government  of  Peru,  in  so  far  as  this 
could  be  done  “compatibly  with  other  instructions  from  this 
Department”.36  In  the  following  year  the  King  of  Hawaii 
commissioned  Minister  De  Long  as  his  Envoy  Extraordinary 
and  Minister  Plenipotentiary  to  the  Japanese  Government 
for  the  purpose  of  negotiating  a  treaty.  When  apprised  of 
this  fact,  the  Secretary  of  State  promptly  referred  the  ques¬ 
tion  to  the  Attorney  General  who  replied  as  follows : 

I  find  no  authority  pertinent  to  the  question  which  you  informally 
submitted  to  me  on  the  17th  instant,  to  wit,  whether  an  American  min¬ 
ister  to  one  foreign  power  can  accept  a  diplomatic  commission  to  the 
same  power  from  another  foreign  power,  except  the  opinion  of  Attorney- 
General  Cushing  that  the  marshal  of  the  United  States  for  the  southern 
district  of  Florida  is  prohibited  from  holding  the  office  of  commercial 
agent  of  France,  without  the  consent  of  Congress,  by  the  last  clause 
of  section  nine,  article  one,  of  the  Constitution.  (6  Opins.,  409.) 

A  minister  plenipotentiary  from  this  Government  to  a  foreign  power 
certainly  holds  an  office  of  profit  and  trust  under  the  United  States.  A 
similar  commission  from  a  third  power  gives  him  an  office  under  such 
power,  and  this  the  Constitution  forbids  him  to  accept. 

Unquestionably,  a  minister  of  the  United  States  abroad  is  not  pro¬ 
hibited  by  the  Constitution  from  rendering  a  friendly  service  to  a  foreign 
power,  even  that  of  negotiating  a  treaty  for  it,  provided  he  does  not  be¬ 
come  an  officer  of  that  power.  But  whatever  difficulties  may  grow  out 
of  the  vagueness  with  which  this  term  is  defined  in  the  books,  it  is  clear 
that  the  acceptance  of  a  formal  commission  as  minister  plenipotentiary 
creates  an  official  relation  between  the  individual  thus  commission 
and  the  government  which  in  this  way  accredits  him  as  its  representative. 

88  The  Secretary  of  State  (Fish)  to  the  Minister  to  Japan  (De  Long) , 
Apr.  13,  1870,  MS.,  Japan,  Instructions,  vol.  1. 
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Valid  treaties  have  been  negotiated  by  uncommissioned  persons,  for 
it  is  the  ratification  and  not  the  original  authority  of  the  negotiator 
which  gives  validity  to  a  treaty.  But  the  character  of  a  minister  pleni¬ 
potentiary  is  known  to  the  law  of  nations  and  to  the  Constitution  of  the 
United  States  (Art.  I,  section  2)  as  an  office,  and  no  person  without  the 
consent  of  Congress  can  properly  accept  it  while  holding  an  office  of 
profit  or  trust  under  the  United  States.37 

In  accordance  with  this  opinion  the  Secretary  instructed 
Minister  De  Long  that  he  was  not  at  liberty  to  accept  the 
position  conferred  on  him  by  the  King  of  Hawaii.  At  the 
same  time  he  was  informed  that  there  was  no  objection  to  the 
exercise  of  his  good  offices  in  behalf  of  the  Hawaiian  Govern¬ 
ment  in  so  far  as  this  could  be  done  consistently  with  the  ruling 
of  the  Attorney  General.38 

Here  then  was  the  solution  to  the  dilemma.  As  a  tem¬ 
porary  measure  it  would  be  permissible  for  a  diplomatic  or 
consular  official  to  extend  his  good  offices  on  behalf  of  a  for¬ 
eign  power,  even  though  he  might  not  be  permitted  to  accept 
a  commission  as  an  officer  of  that  power.  The  arrangement 
accorded  well  with  the  needs  of  the  time,  and  since  the  con¬ 
cept  of  personal  good  offices  was  nothing  new  in  the  diplo¬ 
matic  world,  the  procedure  seemed  to  be  no  startling  innova¬ 
tion.  In  subsequent  chapters  we  shall  see,  however,  that  the 
idea  of  actually  commissioning  foreigners  to  act  as  diplomatic 
or  consular  officials  persisted  tenaciously  for  many  years  and 
rendered  it  constantly  necessary  to  clarify  the  peculiar  posi¬ 
tion  of  an  officer  authorized  to  protect  foreign  interests 
through  the  exercise  of  his  good  offices. 

3.  PERSONAL  GOOD  OFFICES 

The  term  “good  offices”  has  come  to  have  a  variety  of 
meanings  or  connotations  in  diplomatic  usage,  but  in  its  most 

37  Opinions  of  the  Attorneys  General  (Government  Printing  Office, 
Washington,  1873),  vol.  XIII,  pp.  537-538. 

38  The  Secretary  of  State  (Fish)  to  the  Minister  to  Japan  (De  Long), 
Dec.  21,  1871,  MS.,  Japan,  Instructions,  vol.  1. 
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basic  and  original  form  the  expression  referred  to  the  time- 
honored  prerogative  of  a  diplomat  or  consul  to  intervene 
unofficially  with  the  local  authorities  in  order  to  obtain  a 
favor  for  one  of  his  nationals  in  a  private  matter.39  As  Secre¬ 
tary  Hay  expressed  it,  “it  corresponds  to  the  French  term 
officieux,  or  the  Spanish  ofcioso,  and  means  the  unofficial 
advocacy  of  interests  which  the  agent  may  properly  represent, 
but  which  it  may  not  be  convenient  to  present  and  discuss  on 
a  full  diplomatic  footing”.40  In  this  sense  good  offices  are 
by  no  means  obsolete,  although  the  term  is  not  so  frequently 
employed  in  this  connection  as  it  once  was. 

Examples  from  the  past  century  indicate  that  personal 
good  offices  were  employed  by  diplomats  and  consuls  on  a 
variety  of  matters,  all  of  which  had  some  intrinsic  merit  but 
were  not  of  sufficient  importance  to  be  treated  as  “affairs  of 
state”.  For  instance,  good  offices  were  employed  to  obtain 
permission  for  an  American  archeologist  to  conduct  re 
searches  in  Palestine,  to  obtain  a  safe-conduct  for  the  family 
of  an  American  citizen  in  Verdun  during  the  Franco-Prussian 
War,  and  to  recommend  to  various  foreign  governments  cer¬ 
tain  private  claims  of  American  nationals.41  In  all  such 


39 


-  Baron  Ferdinand  de  Cussy,  “Bons  offices”,  Dictionnaire  dudiplo- 
mate  et  du  consul  (Brockhaus,  Leipzig,  1846),  p.  90;  Charles 

de  Martens,  Le  Guide  diplomatique  (Gavelot  Jeune,  Paris,  1854),  vo  . 
I  179  With  “good  offices”  as  a  form  of  mediation  we  are  not 
concerned  in  this  study.  For  recent  American  usage  of  the  term  to 
describe  a  strictly  limited  type  of  protection  of  foreign  interests,  see 
post,  p.  175-  For  “good  offices”  as  a  synonym  for  protection  of  for¬ 
eign  interests  in  general,  see  ante,  p.  3. 

40  Moore,  op.  cit.,  vol.  VII,  p.  3.  ...  .  , 

«  The  Secretary  of  State  (Fish)  to  the  Minister  to  Turkey  (Morns) 
July  30,  1869,  MS.,  Turkey,  Instructtons,  voh  2;  the  Secretary0 
State  (Fish)  to  the  Minister  to  France  (Washbume),  no.  173  Sept. 
22? 1870  MS,  France,  Instructions,  voh  18;  the  Secretary  of  State 
(Hav)  to  the  Minister  to  Bolivia  (Sorsby),  no.  31,  M  y  >  ’ 

£?*££  Instructions,  vo,.  2;  see  also  Borchard,  op.  at.,  pp.  440- 

441. 
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cases,  including  those  in  which  good  offices  were  suggested 
by  the  Department,  the  actual  decision  to  take  such  action 
was  left  to  the  discretion  of  the  officer  in  the  field.  Such  good 
offices  were  regarded  as  his  personal  prerogative,  and  many 
cases  of  the  sort  were  doubtless  never  referred  to  the  home 
government  by  the  diplomat  or  consul  concerned. 

Personal  good  offices  were  not  always  limited  to  com¬ 
patriots  of  the  diplomatic  or  consular  officer.  It  has  already 
been  noted  that  in  the  late  eighteenth  and  early  nineteenth 
century  British  consuls  in  the  Levant  often  employed  their 
good  offices  on  behalf  of  American  citizens  in  areas  where 
there  was  no  American  consul.42  Doubtless  many  a  diplomat 
and  consul  in  other  less-frequented  parts  of  the  world  had 
had  occasion  now  and  then  to  assist  unofficially  a  deserving 
foreigner  who  had  no  representative  of  his  own  to  whom  to 
appeal;  but  since  such  good  offices  were  considered  strictly 
a  personal  prerogative  of  the  officer,  such  incidents  were  not 
likely  to  appear  in  official  correspondence.  During  the  mid¬ 
nineteenth  century,  however,  it  appears  that  such  incidents 
were  becoming  increasingly  frequent,  as  a  result  of  the  tre¬ 
mendous  expansion  of  trade  and  travel  which  far  outstripped 
the  increase  in  diplomatic  and  consular  posts  throughout  the 
world.43  One  of  the  first  of  such  incidents  of  official  record 
involving  Americans  outside  of  the  Levant  appears  to  have 
occurred  in  1 854  when  a  group  of  seven  impoverished  Ameri¬ 
cans  straggled  into  the  office  of  the  British  Vice  Consul  at 
Islay  on  the  southern  coast  of  Peru  and  begged  his  assistance 
on  grounds  of  humanity.  These  men  had  lost  everything  in 
their  search  for  gold  in  the  interior  of  the  country  and  were 
typical  of  the  destitute  adventurers  of  all  nationalities  whom 

42  Ante,  p.  10. 

43  Particularly  in  the  Far  East  it  appears  that  the  small  group  of 
official  representatives  took  a  lively  interest  in  the  welfare  of  all  West¬ 
erners  traveling  or  residing  in  the  area.  See,  for  example,  the  Min¬ 
ister  Resident  in  Japan  (Harris)  to  the  Secretary  of  State,  no.  8,  Feb. 
13,  1861,  MS.,  Japan,  Despatches,  vol.  3. 
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the  gold  rush  of  1849  had  left  on  the  west  and  north  coasts  of 
South  America.  The  British  Vice  Consul  advanced  them 
about  $150  out  of  his  owrf  pocket  and  arranged  for  their  pas¬ 
sage  on  the  next  ship  to  Callao.  When  he  subsequently  re¬ 
quested  reimbursement  from  the  American  Government,  he 
was  informed  by  the  American  Minister  at  Lima  that,  while 
his  kindness  was  greatly  appreciated,  there  were  no  funds 
available  for  such  purposes.44 

In  the  same  year  a  revolution  took  place  in  Peru,  which 
resulted  in  a  number  of  claims  by  Americans  and  other  resi¬ 
dent  aliens  against  the  Peruvian  Government.  The  Amer¬ 
ican  Minister,  who,  incidentally,  had  provided  asylum  for 
the  wife  of  the  leader  of  the  successful  faction,  was  besieged 
with  requests  to  press  these  private  claims,  and  it  was  prob¬ 
ably  in  that  connection  that  he  was  appealed  to  for  protection 
by  a  Mexican  citizen  at  Lima.  Mr.  Clay  promptly  inquired 
of  the  Department  of  State  “as  to  how  far  Ministers  of  the 
United  States  should  use  their  friendly  offices  with  the  Gov¬ 
ernment  to  which  they  are  accredited,  in  favor  of  foreigners, 
whose  nation  is  not  represented  by  a  Diplomatic  Agent  or 
Consul.”  45  To  this  inquiry  Mr.  Marcy  replied  guardedly: 

any  good  offices  which  a  minister  may  undertake  to  render 
under  such  circumstances  must  be  entirely  of  a  personal  character,  or 
such  as  may  be  demanded  by  humanity  or  the  pressing  urgency  of  the 
case;  but  in  rendering  such  services  the  minister  must  exercise  very  great 
prudence,  lest  he  give  offence  to  the  government  near  which  he  resides, 
or  compromise  his  own  immunities  by  seeming  to  interfere  with  the 
administration  of  the  internal  affairs  of  that  government.46 

Significant  in  this  reply  is  the  cautious  fear  of  overstepping 
the  diplomatic  proprieties  and  the  insistence  that  the  exercise 
of  good  offices  was  exclusively  a  personal  affair  of  the  Min- 

44  The  Minister  to  Peru  (Clay)  to  the  Secretary  of  State  (Marcy), 
no.  233,  Nov.  22,  1854,  MS.,  Peru,  Despatches,  vol.  11. 

45  Id.  to  id.,  no.  232,  loc.  cit. 

46  Mr.  Marcy  to  Mr.  Clay,  Nov.  23,  1854,  MS,  Peru,  Instructions, 
vol.  15;  also  cited  in  Moore,  op.  cit.,  vol.  IV,  p.  586. 
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ister  for  which  the  Department  could  assume  no  responsibility 
whatever.  It  does  not  appear  from  Mr.  Clay’s  despatches 
that  there  was  any  further  correspondence  regarding  this 
subject  and  it  may  be  assumed  that  after  receiving  Mr. 
Marcy’s  word  of  caution  he  hesitated  to  take  energetic  action 
in  a  matter  concerning  which  he  had  no  official  authorization 
and  for  which  he  might  be  held  severely  accountable  if  it 
produced  embarrassing  complications. 

In  1859,  however,  a  revolution  in  Mexico  produced  a  quite 
different  reaction  in  the  Department  of  State  to  the  question 
of  good  offices.  When  the  Miramon  Government  revoked 
the  exequatur  of  the  American  Consul  at  Mexico  City,  the 
Americans  at  that  place  appealed  for  protection  to  the  British 
Minister,  who  declined  to  exercise  his  good  offices  in  their 
behalf.  This  action  provoked  the  following  angry  protest 
from  Secretary  of  State  Cass,  which  was  transmitted  through 
the  American  Minister  at  London : 

In  countries  in  a  state  of  revolution,  and  during  periods  of  public 
excitement,  it  is  the  practice  of  modern  times  for  the  foreign  representa¬ 
tives  residing  there  to  interpose  by  the  exertion  of  their  influence  for 
the  protection  of  the  citizens  of  friendly  powers,  exposed  to  injury  or 
danger,  and  left  without  any  minister  of  their  own  country  to  watch 
over  them.  It  is  a  commendable  procedure,  humane  indeed,  to  which 
it  is  difficult  to  discover  any  well-founded  objection. 

.  .  .  The  President  would  not  hesitate  to  visit  with  marks  of  his  dis¬ 
pleasure  any  American  Minister  who  should  have  it  in  his  power  to 
afford  protection  to  the  persons  or  property  of  the  citizens  of  a  friendly 
nation,  placed  in  peril  by  revolutionary  commotions,  and  having  no 
national  representative  to  appeal  to,  and  should  fail  to  exert  his  influence 
in  their  behalf.47 

This  instruction,  while  reflecting  the  growing  importance 
of  the  subject,  appears  to  have  overstated  the  case  to  a  certain 
extent.  It  is  unlikely  that  the  President  would  have  actually 
visited  “with  marks  of  his  displeasure”  any  American  min¬ 
ister  or  consul  who  hesitated  to  assume  the  personal  respons- 

47  Loc.  cit. 
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ibility  of  protecting  other  foreigners  in  the  country  to  which 
he  was  assigned.  Up  to  this  time  such  matters  had  been  left 
almost  entirely  to  the  discretion  of  the  officer  himself,  and  it 
is  indicative  of  the  personal,  as  opposed  to  the  official,  nature 
of  the  practice  that  in  the  Peruvian  incident  of  1854  and  the 
Mexican  incident  of  1859  the  appeal  for  assistance  was  made 
by  private  persons  direct  to  the  officer  whose  help  was  sought. 
The  increasing  number  of  such  instances,  however,  was  in¬ 
evitably  bringing  the  matter  of  good  offices  to  official  notice. 
During  the  1860’s,  for  instance,  it  was  decided  that  the 
United  States  Government  would  reimburse  any  British  Con¬ 
sul  in  the  Near  East  who  incurred  expenses  in  exercising  his 
good  offices  on  behalf  of  Americans,  provided  that  these 
good  offices  had  been  officially  requested  or  approved  by  the 
American  Minister  to  Turkey  or  the  nearest  American 
Consul.48 

Early  in  1866  there  occurred  a  vacancy  in  the  American 
consular  post  at  Venice,  in  connection  with  which  the  Ameri¬ 
can  Minister  at  Vienna  wrote  as  follows  to  the  Department 

of  State: 


Moreover  as  the  vacancy  has  now  existed  for  a  considerable 
time  it  is  to  be  supposed  that  the  matter  has  already  engaged  the  at¬ 
tention  of  the  Department  and  that  a  new  consul  may  be  expected  to 
arrive  at  any  moment.  I  have  therefore  instructed  Mr.  Thayer  [Consul 
at  Trieste]  to  notify  those  who  may  for  the  present  wish  to  export  goods 
from  Venice  to  the  United  States  to  apply  to  a  consul  of  a  friendly 
nation  for  authentication  of  invoices  and  have  suggested  the  British 

C°I  am  aware  that  this  does  not  conform  to  the  letter  of  the  law  but  it 
seems  to  me  in  accordance  with  its  spirit,  as  for  all  practical  purposes 
there  is  no  United  States  Consul  in  the  “country”  in  which  Venice  is 

^Deferring  entirely  to  your  better  judgment  I  beg  thus  to  indicate  die 
course  provisionally  adopted,  and  to  call  your  attention  to  the  case. 

“  4«  The  Secretary  of  State  (Seward)  to  the  Minister  to  Turkey  (Mor¬ 
ris),  no.  179,  Apr.  7,  1868,  MS.,  Turkey,  Instructions,  vol.  2 

49  The  Minister  to  Austria  (Motley)  to  the  Secretary  °  ae 
(Seward),  no.  154,  Mar.  27,  1866,  MS.,  Austria,  Despatches,  vol.  7. 
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The  Department’s  reply  indicated  that  a  new  consul  for 
Venice  had  already  been  appointed  and  that  in  the  interim 
Mr.  Thayer  should  certify  the  invoices  from  V enice.  “This 
course”,  Mr.  Seward  added,  “is  deemed  preferable  to  the  one 
suggested  by  you.”  50  There  were,  however,  precedents  for 
the  procedure  suggested  as  an  interim  measure  by  Mr. 
Motley.  In  1849  the  Danish  Minister  of  Foreign  Affairs 
was  authorized  by  his  Government  to  entrust  temporarily  the 
Danish  Legation  at  Constantinople  to  the  Charge  d’Affaires 
of  Sweden-Norway.51  It  is  not  clear  whether  this  transfer 
took  the  form  of  an  appeal  for  good  offices  or  was  in  the  na¬ 
ture  of  an  actual  commissioning  of  the  Swedish  Charge  as  an 
official  of  Denmark ;  but  the  event  aroused  so  little  interest  at 
the  time  that  it  was  not  reported  to  the  Department  by  either 
the  American  Minister  or  the  American  Consul  then  in  the 
Turkish  capital.  During  the  Crimean  War  the  Austrian 
representative  at  Constantinople  had  extended  his  good 
offices  on  behalf  of  Russian  subjects,52  and  during  the  so-called 
Seven  Weeks’  War  of  1866  the  representative  of  Sweden- 
Norway  extended  his  protection  over  Italians  in  Austria,  al¬ 
though  his  activities  in  this  connection  appear  to  have  been 
brief  and  nominal.53 

It  may  seem  surprising  that  the  good  offices  of  neutral 
diplomats  had  not  been  more  widely  requested  or  extended 
during  the  eighteenth  and  early  nineteenth  centuries  for  the 
protection  of  the  nationals  of  states  at  war.  The  principal 
explanation  for  this  circumstance  appears  in  the  fact  that 
before  the  middle  of  the  last  century  it  was  not  uncommon 
for  the  consular  officers  of  belligerents  to  remain  at  their 

50  Mr.  Seward  to  Mr.  Motley,  no.  177,  Apr.  21,  1866,  MS.,  Austria, 
Instructions,  vol.  1. 

61  Pradier-Fodere,  op.  cit.,  vol.  Ill,  p.  56. 

52  The  Minister  to  Turkey  (Morris)  to  the  Secretary  of  State 
(Seward),  no.  288,  Jan.  4,  1869,  MS.,  Turkey,  Despatches,  vol.  20. 

53  Alfred  Escher,  Der  Schutz  der  Staatsangehorigen  im  Ausland 
durch  fremde  Gesandtschaften  und  Konsulate  (dissertation,  Zurich), 
(Saarlander  and  Company,  Aarau,  1928),  p.  73. 


28  PROTECTION  OF  FOREIGN  INTERESTS 

posts  and  to  render  such  assistance  as  might  be  necessary  to 
their  compatriots  who  for  one  reason  or  another  did  not  avail 
themselves  of  the  opportunity  (which  was  generally  granted 
prior  to  the  Franco-Prussian  War)  for  return  to  their  re¬ 
spective  homelands.  In  this  connection  it  may  be  noted  that 
during  the  early  years  of  the  conflict  between  Napoleon  and 
Tsar  Alexander,  French  consuls  continued  without  official 
interference  to  perform  the  functions  of  their  office  in  Russia 
and  it  was  not  until  the  invasion  of  Russia  in  1812  that  the 
Tsar  ordered  their  departure  and  that  of  the  consuls  of  other 
powers  allied  to  France.54  During  the  American  War  of 
1812  the  American  consuls  at  London  and  Liverpool  re¬ 
mained  at  their  posts  while  the  departing  British  Minister 
informed  Secretary  of  State  Monroe  that  he  was  leaving  be¬ 
hind  him  a  Secretary  of  Legation,  a  steward,  and  several 
domestics,  all  of  whom  he  had  “perfect  confidence”  would 
be  “considered  under  the  protection  of  the  Laws  of  Nations  ,55 
During  the  entire  Crimean  War  consular  relations  remained 
unbroken  by  agreement  between  Russia  and  England,  while 
in  1864  Prussian  and  Danish  consuls  remained  at  their  posts 
despite  the  war  between  their  sovereigns.06  During  the  Mex¬ 
ican  War  of  1848,  however,  American  consuls  had  their  ex¬ 
equaturs  revoked  and  were  expelled  from  Mexico  shortly 
after  the  departure  of  the  American  Minister.  The  Consul 
at  Mexico  City  took  the  most  valuable  papers  of  the  Lega¬ 
tion  and  Consulate  with  him  and  left  the  remainder,  packed 
in  trunks  and  boxes,  in  the  custody  of  an  American  citizen 
remaining  in  that  city.  The  entire  procedure  was  quite  in¬ 
formal,  largely  because  of  the  Consul’s  confident  expectation 
when  leaving  Mexico  City  that  he  would  simply  go  to  Vera 
Cruz  and  promptly  return  to  the  Mexican  capital  with  the 

64  Pierre  Bouffanais,  Les  Consuls  en  temps  de  gueue  et  de  troubles 

(Loviton  and  Company,  Paris,  1933) ,  p.  27. 

65  The  British  Minister  (Foster)  to  the  Secretary  of  State  (Monroe), 
June  21,1812,  MS.,  Notes  from  Great  Britain,  vol.  7. 

60  Bouffanais,  op.  cit .,  p.  26. 
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advancing  United  States  Army.57  During  the  rupture  of 
diplomatic  relations  between  Great  Britain  and  Brazil  in 
1863  the  British  Minister  entrusted  his  archives  to  the  Brit¬ 
ish  Consul  at  Rio  de  Janeiro,  who  remained  at  his  post.58 

The  expulsion  of  enemy  consuls  and  the  imposition  of 
stringent  measures  on  enemy  aliens  does  not  appear  to  have 
become  customary  practice  until  the  Franco-Prussian  War  of 
1870-1871,  and  it  was  during  this  conflict  that  there  oc¬ 
curred  the  first  outstanding  example  of  neutral  protection  of 
belligerent  interests,  i.e.  the  protection  by  the  United  States 
of  German  interests  in  France.59  Three  years  prior  to  this 
time,  however,  the  good  offices  of  the  American  Consul  at 
Mexico  City  had  been  officially  requested  by  several  Euro¬ 
pean  governments  on  behalf  of  their  interests  in  Mexico. 
With  this  incident  the  extension  of  good  offices  on  behalf  of 
foreigners  ceased  to  be  regarded  as  the  personal  prerogative 
of  the  individual  officer  in  the  field  and  became  a  matter  of 
official  concern.  The  exercise  of  these  good  offices  continued 
to  be  in  the  nature  of  a  semi-official  activity  on  the  part  of 
the  individual  diplomat  or  consul,  but  the  practice  as  a  whole 
was  henceforth  to  be  recognized  as  a  matter  for  official  nego¬ 
tiation  between  the  interested  governments. 

57  Only  his  own  ill  health  occasioned  a  delay  in  this  plan;  see 
Consul  John  Black  to  Secretary  Buchanan,  Aug.  3,  1848,  MS.,  Mexico, 
Consular  Letters,  vol.  9. 

68  Bouffanais,  op.  cit.,  p.  26. 

59  Post,  p.  39. 


CHAPTER  II 

THE  FORMATIVE  PERIOD ,  i86y-i8gg 

IT  IS  the  purpose  of  this  chapter  and  the  one  which  im¬ 
mediately  follows  to  give  the  reader  an  idea  of  the  general 
nature  and  extent  of  the  practice  of  protecting  foreign  in¬ 
terests  and  an  impression  of  the  great  variety  of  circum¬ 
stances  in  which  this  practice  has  been  applied  by  the 
United  States.  In  order  that  the  development  of  the  prac¬ 
tice  through  the  years  may  be  made  apparent,  the  material 
has  been  arranged  in  the  form  of  a  chronological  survey  from 
1867  to  1945,  the  present  chapter  dealing  with  the  period  up 
to  1899  and  chapter  III  presenting  the  continuation  of  the 
story  up  to  the  conclusion  of  World  War  II.  This  division 
of  chapters  by  the  turn  of  the  century  is  more  than  a  matter 
of  convenience — it  is  a  reflection  of  the  fact  that  the  most 
rapid  and  significant  growth  of  the  practice  took  place  during 
the  formative  years  from  1867  to  1899,  while  the  later  de¬ 
velopments  represent  for  the  most  part  an  expansion  and 
variation  on  the  theme  already  well  marked  by  the  beginning 
of  the  twentieth  century. 

The  incidents  described  in  these  two  chapters  do  not  con¬ 
stitute  a  complete  tabulation  of  every  instance  in  which  the 
United  States  has  extended  its  protection  over  foreign  in¬ 
terests  in  third  countries.  The  present  list,  however,  includes 
all  the  outstanding  examples  of  the  practice,  together  with  a 
considerable  number  of  incidents  which,  although  of  minor 
importance  per  se,  were  not  without  effect  either  positively 
or  negatively  on  the  development  of  the  practice.  The  de¬ 
scriptive  material  in  these  two  chapters  will  be  presented  with 


30 


THE  FORMATIVE  PERIOD,  1867-1899 


31 


a  minimum  of  explanatory  comment.  In  succeeding  chap¬ 
ters  we  shall  approach  the  subject  analytically,  discussing  in 
detail  the  basic  principles,  administrative  procedures,  and 
specific  duties  which  have  evolved  from  the  practice.  In 
this  connection  we  shall  have  opportunity  to  compare  the 
experience  of  the  United  States  with  that  of  other  nations 
which  have  engaged  from  time  to  time  in  the  protection  of 
foreign  interests  in  third  countries. 

1.  EUROPEANS  IN  MEXICO,  1867-1876 

Shortly  after  the  execution  of  Emperor  Maximilian  in 
June  1867  the  Governments  of  France,  Italy,  Belgium,  Aus¬ 
tria,  and  Prussia,  which  had  supported  Maximilian’s  regime, 
decided  to  withdraw  their  representatives  from  Mexico.  Be¬ 
fore  their  departure  these  representatives  appealed  to  Marcus 
Otterbourg,  the  American  Consul  in  charge  of  the  American 
Legation  at  Mexico  City,  for  his  assistance  and  protection. 
The  note  from  the  French  Minister  to  Mr.  Otterbourg,  which 
was  similar,  mutatis  mutandis,  to  the  notes  addressed  to  him 
by  the  other  departing  diplomats,  read  as  follows : 

Mexico,  July  12,  1867. 

Mr.  Consul:  The  Emperor  Napoleon  having  determined  to  recall 
his  agents  from  Mexico,  and  my  intention  being  to  leave  as  soon  as 
possible  for  Vera  Cruz,  I  have  the  honor  to  request  you  to  take  the  sub¬ 
jects  of  his  Majesty  temporarily  under  the  protection  of  the  government 
of  the  United  States,  which  you  so  ably  represent. 

According  to  the  verbal  agreement  with  you,  I  send  six  boxes,  con¬ 
taining  the  archives  of  my  legation,  together  with  the  proof  of  the  burn¬ 
ing  of  all  political  documents  for  the  years  1860,  1861,  1862,  1863,  1864, 
1865,  1866  and  1867,  up  to  this  date. 

You  will  please  draw  up  a  certificate  of  deposit  of  the  last-mentioned 
document,  so  that  its  existence  may  be  proved  without  doubt  in  any 
emergency.  I  will  call  at  your  office  any  time  you  may  fix  to  sign  that 
certificate. 

The  relations  that  exist  between  France  and  the  United  States  are 
sufficiently  cordial  to  induce  us  to  hope  the  measure  will  be  approved 
by  our  governments. 
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As  the  French  are  numerous  in  this  city,  to  save  you  labor  I  can  send 
two  clerks  from  my  office  to  aid  you.  Under  your  direction,  those 
clerks  can  draw  up  the  same  certificates  they  made  out  under  me. 

Accept  [etc.]  Alphonse  Dano1 

The  following  was  the  reply  of  Mr.  Otterbourg,  who  had 
just  been  raised  to  the  rank  of  Minister : 

Mexico,  July  24,  1867. 

I  have  to  acknowledge  the  receipt  of  your  excellency’s  note  in  which 
you  request  me,  in  view  of  your  early  departure  for  Vera  Cruz,  to  extend 
to  French  subjects  in  Mexico  the  protection  of  the  government  of  the 
United  States. 

The  cordial  relations  existing  between  the  United  States  and  France, 
and  the  assurance  derived  from  different  conversations  with  the  Mexi¬ 
can  authorities  that  the  rights  of  foreigners  in  person  and  property 
would  be  respected,  enable  me  to  accept  the  office  of  mediator  between 
those  authorities  and  French  subjects,  whenever,  under  circumstances 
equal  to  those  in  which  it  should  be  exerted  in  favor  of  citizens  of  the 
United  States,  my  mediation  might  be  invoked  by  the  subjects  of 
France. 

In  regard  to  the  clerks,  whose  assistance  you  propose,  on  account  of 
the  large  French  population  in  Mexico,  I  beg  that  you  will  leave  me 
at  liberty  to  call  for  their  services  should  at  any  time  it  become 
necessary. 

The  archives  of  the  French  legation,  deposited  the  11th  instant  in 
the  consulate  of  the  United  States,  for  which  I  enclose  a  receipt,  are 
transferred  to  the  legation,  and  the  official  certificate  of  original  de¬ 
posit  and  transfer  shall  be,  as  you  desire,  transmitted  to  your  excellency. 

Copies,  not  only  of  these  documents  but  also  of  your  excellency  s 
communication,  shall,  in  deference  to  your  request  for  protection  to 
French  subjects,  be  forwarded  to  the  Department  of  State  at  Wash¬ 
ington. 

‘  I  avail  myself  [etc.]  Marcus  Otterbourg  2 

Meanwhile,  the  French  and  Prussian  representatives  at 
Washington  had,  on  instructions  from  their  Governments,  ap- 

1  Papers  Relating  to  the  Foreign  Relations  of  the  United  States ,  with 
the  Annual  Message  of  the  President,  1867  (Government  Printing 
Office,  Washington),  part  II,  p.  443. 

2  Ibid.,  p.  442. 
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proached  Secretary  of  State  Seward  with  the  request  that 
the  American  Minister  at  Mexico  City  be  authorized  to  take 
charge  of  the  interests  of  the  French  and  Prussian  subjects  in 
Mexico.  The  significant  portions  of  Mr.  Seward’s  instruc¬ 
tions  to  Mr.  Otterbourg,  dated  August  10,  1867,  were  as 
follows : 

Under  these  circumstances  the  United  States,  in  conformity  with  a 
political  custom  which  has  long  obtained  and  is  sanctioned  by  and 
has  regard  to  the  general  interests  of  civilization,  have  consented  to  allow 
its  diplomatic  and  consular  representatives  in  Mexico  to  take  charge  of 
the  interests  of  subjects  of  those  states  in  Mexico,  and  of  any  other  states 
whose  governments  are  found  in  the  same  condition  of  non-representa¬ 
tion  in  that  republic.  This  can  only  be  done,  however,  with  the  con¬ 
sent  and  acquiescence  of  the  government  of  Mexico;  and  no  proceed¬ 
ings  will  be  taken  by  United  States  representatives  in  behalf  of  subjects 
of  such  foreign  states  different  from  the  course  prescribed  by  this  gov¬ 
ernment,  for  its  representatives,  for  the  protection  of  the  interests  of 
citizens  of  the  United  States. 

You  will  seek  an  opportunity  to  communicate  the  contents  of  this 
instruction  to  the  government  of  the  republic  and  ask  an  expression  of 
its  views  thereupon.3 

The  Mexican  Foreign  Minister  replied  to  Mr.  Otterbourg’s 
note  respecting  his  assumption  of  the  protection  of  French 
and  Belgian  subjects  in  the  following  vein : 

Mexico,  September  7,  1867. 

You  stated  in  your  note  that  in  consideration  of  the  cordial  relations 
existing  between  the  United  States,  France,  and  Belgium,  and  the  as¬ 
surances  derived  from  various  conversations  that  you  had  held  with 
the  Mexican  authorities  that  the  persons  and  property  of  foreigners 
would  be  respected,  you  did  not  feel  any  impropriety  in  accepting  the 
office  of  mediator  between  said  authorities  and  the  French  and  Belgian 
subjects  who  may  invoke  such  mediation,  under  the  same  circumstances 
in  which  it  could  be  exercised  in  favor  of  citizens  of  the  United  States. 

As  I  have  before  had  the  honor  to  manifest  to  you  verbally,  the 
government  of  Mexico,  desiring  to  avoid  all  danger  of  disturbance  of 
its  friendly  relations  with  the  United  States,  feels  that  it  would  be  better 


3  Ibid.,  p.  447. 
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that  you  should  not  interpose  any  mediation  of  an  official  character  in 
the  instances  in  which  the  subjects  of  France  and  Belgium  might  desire 
to  promote  their  interests.  But  should  you  wish  to  interpose  your  good 
offices  privately,  the  government  will  attend  to  them  with  all  possible 
consideration. 

In  short,  foreigners  resident  in  Mexico  who  have  no  representatives 
of  their  governments  have  been  and  are  under  the  protection  of  the 
Mexican  authorities,  and  to  them  they  can  recur  with  the  confidence 
they  have  enjoyed,  and  they  will  enjoy  the  guarantees  that  the  laws  of 
the  republic  concede.4 5 

To  Edward  L.  Plumb,  who  succeeded  Mr.  Otterbourg  as 
Charge  d’ Affaires,  Mr.  Seward  sent  the  following  instruc¬ 
tions  : 


You  will  respect  the  wishes  of  the  government  of  Mexico  in  this  mat¬ 
ter,  and  will  lend  your  good  offices  to  the  subjects  of  France  and  Belgium 
in  that  country  under  the  instructions  heretofore  given  you,  in  such 
manner,  whether  public  and  official  or  private  and  unofficial,  as  shall 
be  most  acceptable  to  the  government  of  the  republic. 

The  substance  of  this  instruction  will  be  communicated  by  this  de¬ 
partment  to  the  governments  of  France  and  Belgium  respectively  for 
their  information.6 

When  the  United  States  representative  proposed  taking 
over  the  protection  of  Italian,  Austrian,  and  German  inter¬ 
ests  as  well,  the  Mexican  Foreign  Minister,  Lerdo  de  Tejada, 
repeated  his  earlier  position  and  clarified  it  even  further  in 

the  following  terms: 

The  government  of  the  republic  holds  in  the  highest  estimation  its 
good  and  friendly  relations  with  the  United  States,  earnestly  desiring  to 
avoid  every  danger  of  any  difference  occurring  between  them. 

For  this  grave  reason,  as  I  made  known  to  Mr.  Otterbourg,  the  gov¬ 
ernment  has  felt  a  difficulty  about  the  representatives  of  the  United 
States  in  Mexico  taking  in  charge  the  interests  of  the  subjects  of  other 


"Though  they  have  no  direct  representation,  the  government  pro- 
vides  with  especial  care  that  they  be  protected  by  the  Mexican  authori¬ 
ties  and  enjoy  the  guarantees  which  the  laws  of  the  republic  concede  to 


4  Ibid..,  p.  463. 

5  Ibid.,  p.  466. 
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them.  The  efficient  protection  they  receive  has  been  the  cause  that 
they  make  no  complaints  under  these  circumstances.6 

Referring  to  this  communication,  Mr.  Seward  instructed 
Mr.  Plumb  to  allay  the  fears  of  the  Mexican  Government  in 
the  following  words: 

November  19,  1867. 

...  It  is  manifest  to  the  government  that  all  the  European  states, 
now  unrepresented  in  Mexico,  must  come  very  quickly  to  such  recogni¬ 
tion  of  the  republic  as  its  dignity  and  interest  require,  and  as  is  desired 
most  earnestly  by  the  United  States.  The  interposition  of  good  offices, 
in  the  meantime,  which  they  ask  from  the  United  States,  is  to  be  exer¬ 
cised  in  such  a  manner  as  will  facilitate  instead  of  hindering  that  im¬ 
portant  object.  At  the  same  time  nothing  is  further  from  our  desire 
than  in  any  way  to  cause  embarrassment  to  the  government  of  Mexico, 
nor  are  any  apprehensions  entertained  by  me  that  any  misunderstanding 
will  arise  between  us  and  the  Mexican  government  from  such  unofficial 
good  offices. 

You  will  please  make  the  contents  of  this  despatch  known  to  Mr. 
Lerdo  de  Tejada.  .  .  .7 

Contrary  to  Mr.  Seward’s  expectation,  it  was  not  until  the 
consolidation  of  the  Diaz  regime  in  1876  that  most  of  the 
European  powers  renewed  their  diplomatic  relations  with 
Mexico.  During  the  intervening  years  successive  American 
Ministers  at  Mexico  City  were  called  upon  from  time  to  time 
to  exercise  their  good  offices  on  behalf  of  the  governments  of 
eight  different  nations,  namely,  Great  Britain,  France,  Aus¬ 
tria,  Belgium,  Switzerland,  Russia,  Sweden,  and  J apan.8  The 
nature  of  these  duties  varied  widely.  Immediately  after  the 
execution  of  Maximilian  the  good  offices  of  Mr.  Plumb  were 
called  upon  to  obtain  the  release  of  various  European  notables 
who  had  been  closely  associated  with  the  ill-fated  Emperor. 
He  was  successful  in  obtaining  the  release  of  M.  Eloin  of 

6  Ibid.,  p.  468. 

7  Ibid.,  p.  480. 

8  John  W.  Foster,  Diplomatic  Memoirs  (Houghton  Mifflin  Com¬ 
pany,  Boston,  1909),  vol.  I,  p.  31. 
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Belgium  and  Prince  Salm-Salm  of  Prussia.9  In  handling  the 
more  routine  aspects  of  French  protection  he  was  assisted  by 
M.  Farine,  the  Chief  Clerk  of  the  French  Legation,  who  re¬ 
mained  at  his  post  even  after  the  withdrawal  of  the  French 
Minister.10  This  anomalous  situation  induced  the  French 
Government  to  undertake  direct  communication  with  Mr. 
Plumb  regarding  French  interests,  but  the  latter  very  prop¬ 
erly  referred  the  matter  to  the  Department  of  State,  which 
in  turn  informed  the  French  Government  that  the  desirable 
channel  for  such  communications  would  be  via  the  Depart¬ 
ment  in  Washington.* 11 

John  W.  Foster,  the  American  Minister  to  Mexico  during 
the  latter  part  of  the  period  in  question,  has  given  us  the 
following  interesting  account  of  his  activities  in  behalf  of 
foreign  nationals  in  Mexico : 

Because  of  the  absence  of  representatives  of  the  leading  European 
Powers,  there  was  thrown  upon  the  Legation  of  the  United  States  a  large 
amount  of  unofficial  duties.  I  was  called  upon  from  time  to  time  to 
exercise  my  good  offices  with  the  Mexican  Government,  by  eight  differ¬ 
ent  countries,  to  wit,  Great  Britain,  France,  Austria,  Belgium,  Switzer¬ 
land,  Russia,  Sweden  and  Japan.  And  as  it  became  necessary  for  the 
Mexican  Government  also  at  times  to  communicate  with  some  of  these 
countries,  my  good  offices  were  invoked  by  it  for  such  purpose. 

I  was  asked  most  frequently  to  act  in  behalf  of  British  interests.  The 
first  note  I  addressed  to  the  Mexican  Foreign  Office  was  in  behalf  of  a 
British  mercantile  and  banking  house,  which  was  seeking  to  establish 
a  large  claim  for  damages  caused  by  the  acts  of  the  Mexican  authorities. 
British  bankers,  merchants,  and  mining  companies  were  established 
throughout  the  Republic,  and  during  my  entire  term  of  service  I  was 
repeatedly  called  upon  to  interpose  in  their  behalf. 

My  relations  with  the  British  residents  were  quite  intimate  and 
cordial,  they  regarding  me  as  their  de  facto  Minister,  and  the  London 
Foreign  Office  made  frequent  expressions  of  appreciation  of  my  service, 
which  it  would  have  put  into  the  form  of  decorations;  but  that,  happi  y 

0  Foreign  Relations,  1867  (Government  Printing  Office,  Washing¬ 
ton),  part  II,  pp.  474-475. 

10  Ibid.,  p.  469. 

II  Ibid.,  pp.  464,  480. 
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for  the  good  of  our  foreign  service,  is  not  permitted  by  our  Government. 
From  the  other  Governments  named,  I  also  received  repeated  expres¬ 
sions  of  thanks  for  the  good  offices  rendered  to  their  subjects  and  their 
interests. 

The  French  population  of  Mexico  was  more  numerous  than  the 
British,  but  was  not  of  such  a  character  in  its  business  relations  as  to 
require  so  much  of  my  time,  although  I  was  frequently  called  upon  for 
my  good  offices,  as  in  the  case  of  the  French  Sisters  of  Charity,  related 
in  the  next  chapter.  These  Sisters  before  their  departure  sent  a 
delegation  to  the  Legation  to  express  their  thanks  for  my 
interposition.  .  .  . 

All  the  monastic  orders  and  religious  communities  had  some  time 
before  been  broken  up  and  their  members  forced  to  leave  the  country 
or  go  into  other  occupations,  with  the  exception  of  the  Sisters  of  Charity, 
who  had  been  tolerated  because  of  their  humane  work  in  the  hospitals 
and  other  charities.  But  now  that  the  Laws  of  Reform  had  with  so 
much  pomp  been  incorporated  in  the  Constitution,  the  Government 
felt  that  consistency  required  that  its  provisions  should  be  impartially 
enforced,  and  orders  were  issued  that  the  Sisters  of  Charity  should  cease 
their  vocation  or  leave  the  country.  I  was  instructed  by  the  Secretary 
of  State,  at  the  request  of  the  French  Government  (there  being  no 
French  Minister  in  Mexico)  to  intervene  in  behalf  of  the  French  mem¬ 
bers  of  the  order,  who  constituted  the  majority,  to  secure  a  postpone¬ 
ment  of  their  departure.  This  I  readily  accomplished,  as  the  Govern¬ 
ment  granted  them  whatever  reasonable  time  they  desired.  But  the 
orders  of  the  Government  caused  the  adherents  of  the  Church  to  break 
forth  into  new  demonstrations  of  indignation.  The  opposition  mani¬ 
fested  itself  most  prominently  in  what  were  termed  the  “protests  of  the 
ladies,”  documents  which  were  drawn  up  with  the  ostensible  object  of 
expressing  sorrow  for  the  departure  of  the  Sisters  of  Charity,  but  whose 
real  purpose  and  effect  were  to  attack  and  denounce  the  existing  Gov¬ 
ernment  and  weaken  its  influence  with  the  people.12 

2.  GREEK  INTERESTS  IN  TURKEY,  1868 

In  December  1868  the  Greek  Minister  at  Constantinople 
withdrew  from  Turkish  territory  as  a  result  of  the  rupture  of 
relations  between  Greece  and  Turkey  in  consequence  of  the 
uprising  in  Crete.  The  Greek  Minister  requested  E.  Joy 
Morris,  the  American  Minister  at  Constantinople,  to  extend 


“Foster,  op.  cit pp.  31,  50-51. 
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his  protection  over  the  60,000  Hellenic  subjects  who  were 
confronted  with  expulsion  from  Turkey.  On  the  under¬ 
standing  that  his  efforts  were  to  be  strictly  humanitarian  and 
in  no  way  political,  Mr.  Morris  agreed  to  the  Greek  Minis¬ 
ter’s  request,  subject,  of  course,  to  the  approval  of  the  Depart¬ 
ment  of  State.13  Secretary  Seward  replied  to  Mr.  Morris’ 
despatch  as  follows : 

During  the  suspension  of  diplomatic  relations  between  Turkey  and 
Greece,  you  may  informally  lend  your  good  offices  to  either  govern¬ 
ment  for  communicating  with  the  other,  in  no  case,  however,  committing 
or  compromising  the  United  States.  You  will  adhere  to  my  former 
instructions  concerning  protection  and  asylum  in  Turkey,  so  as  to 
avoid  entangling  complications,  and  you  will  fully  report  every  pro¬ 
ceeding  on  your  part.14 

Mr.  Morris  had  but  one  “proceeding”  to  report,  i.e.  his 
interview  of  December  25  with  Safvet  Pasha,  Turkish  Min¬ 
ister  of  Foreign  Affairs.  On  this  occasion  Mr.  Morris 
alluded  to  the  Greek  Minister’s  request  and  explained  his  own 
humanitarian  concept  of  the  protective  functions  which  he 
was  prepared  to  assume.  The  Turkish  Foreign  Minister  ex¬ 
pressed  some  reservations  about  the  non-political  character 
of  such  activities  and  stated  that  he  could  not  appiove  Mr. 
Morris’  position  as  protector  of  Greeks  in  Turkey  until  the 
matter  had  been  referred  to  the  Grand  Vizier.  On  the  fol¬ 
lowing  day  Mr.  Morris  received  his  reply:  a  polite  but  cate¬ 
gorical  “No”  on  the  part  of  the  Porte.  The  American  Min¬ 
ister  promptly  informed  the  Greek  Minister  that  he  would 
not  undertake  to  exercise  even  his  most  informal  good  offices 
in  behalf  of  Greeks  in  Turkey  in  view  of  this  refusal  of  the 
Turkish  authorities  to  give  their  assent  thereto.10 


13 


The  Minister  to  Turkey  (Morris)  to  the  Secretary  of  State 
(Seward),  no.  282,  Dec.  23,  1868,  MS.,  Turkey,  Despatches,  vol .20. 
14  Mr.  Seward  to  Mr.  Morris,  no.  202,  Dec.  31,  1868,  cited  in 

Moore,  op.  cit.,  vol.  IV,  pp-  586-587. 

»  Mr.  Morris  to  Mr.  Seward,  no.  288,  Jan.  4,  1869,  MS.,  Turkey, 

Despatches,  vol.  20. 
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3.  THE  FRANCO-PRUSSIAN  WAR,  1870-1871 

Upon  the  outbreak  of  war  between  France  and  the  North 
German  Confederation  in  1870  the  North  German  Govern¬ 
ment  requested  that  the  United  States  Government  author¬ 
ize  the  American  Minister  at  Paris,  E.  B.  Washburne,  to  use 
his  good  offices  for  the  protection  of  North  Germans  in  France. 
Secretary  of  State  Hamilton  Fish  promptly  informed  Mr. 
Washburne  of  this  request  by  telegraph  and  added  the  follow¬ 
ing  instruction:  “President  directs  you  to  notify  the  Duke  de 
Gramont  of  this  request,  and  say  that  if  the  French  Govern¬ 
ment  consents  thereto,  the  United  States  will  extend  to  North 
Germans  same  care  which  they  extended  to  subjects  of  the 
Emperor  in  Mexico.”  16  The  request  was  promptly  granted 
by  the  French  Government,  which  also  acceded  to  the  subse¬ 
quent  extension  of  American  protection  over  the  nationals  of 
Saxony,  Hesse,  Saxe-Coburg  and  Gotha.  After  the  depar¬ 
ture  of  most  of  the  diplomatic  corps  during  the  siege  of  Paris, 
Mr.  Washburne  was  also  entrusted  with  the  protection  of  the 
nationals  in  Paris  of  Colombia,  Portugal,  Uruguay,  the  Do¬ 
minican  Republic,  Ecuador,  Chile,  Paraguay,  and  Venezuela. 

As  President  Grant  said  in  his  annual  message  to  Congress, 
“the  charge  was  an  onerous  one,  requiring  constant  and  severe 
labor,  as  well  as  the  exercise  of  patience,  prudence  and  good 
judgment.”  17  It  was  by  far  the  most  elaborate  extension  up 
to  that  time  of  American  protection  over  foreign  interests 
both  belligerent  and  neutral  and  it  exerted  very  considerable 
influence  on  the  subsequent  development  of  the  practice. 
According  to  Mr.  Washburne  there  had  never  before  been 
“a  case  of  the  kind  where  so  many  interests,  and  where  so 
many  people  had  been  concerned”.  As  far  as  he  was  aware, 
no  particular  rules  had  ever  been  laid  down  for  such  a  situa¬ 
tion  and  he  felt  himself  “obliged  to  grope  in  the  dark”,  fear¬ 
ing  that  if  he  avoided  Scylla  he  “might  be  wrecked  on 

16  Moore,  op.  cit.,  vol.  IV,  p.  600;  Foreign  Relations,  1870,  p.  65. 

17  Foreign  Relations,  1870,  p.  3. 
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Charybdis”.18  His  work,  however,  was  eminently  satisfac¬ 
tory  and  won  for  him  the  praise  of  the  President,  the  Secre¬ 
tary  of  State,  and  the  Government  of  the  North  German 
Confederation. 

Washburne’s  protection  of  German  interests  was  char¬ 
acterized  from  the  outset  by  energetic  action  and  a  very 
liberal  interpretation  of  his  good  offices.  He  stored  in  the 
United  States  Legation  the  most  valuable  of  the  German 
archives  at  Paris,  and  he  raised  the  American  flag  over  the 
German  Embassy,  which  he  placed  under  the  charge  of  two 
young  Americans  then  in  Paris.  The  fifty  thousand  thalers 
which  the  German  Government  placed  at  his  disposal  for 
aid  to  Germans  in  Paris  he  deposited  not  in  his  own  name  but 
in  the  name  of  the  “Minister  of  the  United  States,  charged 
with  the  protection  of  the  subjects  of  the  North  German  Con¬ 
federation  in  France,  pending  the  existing  war  between 
France  and  Prussia”. 19  Travel  documents  for  Germans  he 
signed  in  the  same  manner. 

Most  interesting  of  all  was  the  lively  debate  in  which  he 
engaged  with  the  Duke  de  Gramont  respecting  the  meiits  of 
the  French  decree  which  prevented  the  departure  from 
France  of  Germans  of  military  age.  In  Washburne’s  opin¬ 
ion  this  regulation  “violated  all  the  well-established  prin¬ 
ciples  of  public  law”,  and  should  not  be  given  even  an  im¬ 
plied  assent”.20  On  his  own  initiative  and  without  awaiting 
instructions  from  the  Department  of  State  or  an  expression 
of  the  views  of  the  German  Government,  he  proceeded  to 
inform  the  French  Foreign  Minister  by  means  of  a  formal 
note  that  the  French  Government  was  not  acting  in  accord 
with  the  prevailing  international  practice  which  allowed 
enemy  nationals  a  reasonable  period  of  time  in  which  to  de- 

18  e.  B.  Washburne,  Recollections  of  a  Minister  to  France  (Scrib¬ 
ner’s  Sons,  New  York,  1887),  vol.  I,  pp.  43-44. 

19  Ibid.,  pp.  39,  70. 

20  Ibid.,  p.  45. 
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part  for  their  homeland  or  for  neutral  territory.21  Consider¬ 
ing  the  reply  of  the  Duke  de  Gramont  quite  unsatisfactory, 
Mr.  Washburne  wrote  a  sharp  rejoinder  and  continued  his 
protests  when  the  French  Government  suddenly  reversed 
itself  and  ordered  the  expulsion  of  the  Germans  en  masse. 

Mr.  Washburne’s  own  account  gives  such  an  excellent 
picture  of  these  difficulties  and  of  the  general  nature  of  his 
protective  functions  that  it  deserves  being  repeated  here  in 
extenso: 

When  I  took  upon  myself  the  protection  of  the  German  subjects  in 
France,  I  had  but  a  faint  idea  of  what  the  undertaking  was  going  to 
involve,  for  I  had  not  supposed  it  possible  that  I  should  be  charged 
with  the  care  and  with  the  superintendence  of  more  than  thirty  thousand 
people  expelled  from  their  homes  on  so  short  a  notice.  From  the  time 
of  the  breaking  out  of  the  war,  and  so  soon  as  it  became  known  that  the 
Germans  had  been  placed  under  my  protection,  it  could  be  well 
imagined,  considering  so  large  a  German  population,  what  would  take 
place.  The  legation  began  to  be  crowded  from  day  to  day  by  persons 
desiring  protection,  advice,  information  and  assistance.  Many  were 
thrown  into  prison  charged  with  being  “Prussian  spies,”  many  were 
under  arrest  as  dangerous  persons,  and  the  lives  and  property  of  others 
were  threatened  in  their  neighborhoods.  My  good  offices  were  sought 
for,  and  cheerfully  rendered,  in  all  such  cases,  and  I  believe  I  never 
failed  to  accomplish  all  I  undertook  in  such  emergencies.  The  first 
extraordinary  order  of  the  French  government,  prohibiting  all  such 
Germans  from  leaving  France  who  might  by  any  possibility  owe  mili¬ 
tary  service,  and  about  which  I  had  so  long  a  correspondence  with  the 
Duke  de  Gramont,  created  great  alarm  among  a  large  number  of  them, 
who  were  extremely  anxious  to  get  away.  The  practical  operation  of 
that  order  prevented  any  German  from  leaving  French  territory  with¬ 
out  special  authority  to  that  end  first  had  and  obtained  from  the  Minister 
of  the  Interior,  and  all  applications  for  such  authority  had  to  be  made 
through  me.  Subsequently  all  that  was  changed,  and  the  expulsion  of 
the  Germans  decreed  en  masse ,  and  it  was  required  that  I  should  vise 
the  passports  or  give  a  laissez-passer  to  every  German  in  France.  I  esti- 

21  His  action  was  subsequently  approved  and  commended  by  the 
Secretary  of  State,  Hamilton  Fish.  See  Mr.  Fish  to  Mr.  Washburne, 
no.  162,  Sept.  13,  1870,  MS.,  France,  Instructions,  vol.  18. 
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mated  that  the  number  of  Germans  placed  under  my  protection,  and 
who  were  expelled  from  France,  amounted  to  thirty  thousand.  I  made 
that  estimate  from  the  number  of  vises  and  passports  which  I  gave  out, 
and  that  number,  as  recorded  in  the  legation,  amounted  to  eight  thou¬ 
sand  nine  hundred.  In  the  rush  and  hurry  of  business,  there  was  no  rec¬ 
ord  made  in  many  cases.  It  was  entirely  safe  to  say  that  the  whole  num¬ 
ber  of  vises  and  passports  going  through  the  legation  amounted  to  not  less 
than  nine  thousand;  the  larger  number  of  these  passports  included 
husband,  wife  and  children,  and  it  was  a  moderate  estimate  to  say  that 
there  was  an  average  of  three  and  one-third  persons  to  each  passport, 
which  would  make  thirty  thousand  souls,  according  to  such  calculation. 
I  issued  cards  which,  by  an  arrangement  that  I  had  made  with  the  rail¬ 
road  company,  entitled  the  holder  to  a  railroad  ticket  from  Paris, 
through  Belgium,  to  the  German  frontier,  for  nine  thousand  three  hun¬ 
dred  and  thirty-two  persons,  and  pecuniary  assistance  to  a  smaller  num¬ 
ber.  That  involved  an  examination  of  each  person  as  to  his  or  her 
want  of  the  necessary  means  to  get  out  of  the  country;  for  my  instruc¬ 
tions  were  not  to  make  advances  to  people  who  had  the  means  of  pay¬ 
ing  their  own  expenses.  I  was  under  the  necessity  of  sending  two  or 
three  persons  from  the  legation  to  the  railroad  depot  every  night,  in 
order  to  see  that  the  holders  of  the  cards  received  their  railroad  tickets 
and  were  properly  sent  off. 

It  was  about  the  middle  of  August  when  the  expulsion  of  the  Ger¬ 
mans  from  France  began  to  be  rigidly  enforced,  and  when  I  received 
the  credit  of  fifty  thousand  thalers  from  the  Prussian  government  to 
assist  them.  From  that  time  to  the  middle  of  September,  when  the 
Northern  Railroad  was  cut,  we  were  literally  overwhelmed  by  these 
poor  people,  seeking  vises  or  passports,  and  the  means  of  getting  away. 
For  days,  and  I  may  even  say  for  weeks,  the  street  was  completely 
blocked  by  them,  awaiting  their  turns  to  be  attended  to.  On  one  day, 
more  than  five  hundred  had  gathered  in  front  of  the  legation  before 
seven  o’clock  in  the  morning;  and  on  some  days  there  were  not  less  than 
twenty-five  hundred  to  three  thousand  persons  in  waiting.  It  took  a 
police  force  of  six  men  to  keep  the  crowd  in  their  turn.  With  such  an 
amount  of  work  so  suddenly  thrown  upon  the  legation,  I  found  it  almost 
impossible  to  get  the  necessary  help  to  assist  me,  though  I  was  author¬ 
ized  by  the  State  Department  to  employ  what  force  I  should  deem  neces¬ 
sary.  I  was  fortunate  in  being  able  to  procure  the  services  of  the  Secre¬ 
taries  of  the  Saxon  and  Darmstadt  legations,  and  of  the  clerk  of  the 
Prussian  Consul-General  in  Paris,  all  of  whom  proved  invaluable  from 
their  knowledge  of  both  the  French  and  German  languages.  I  had 
also  the  benefit  of  the  services  of  Mr.  Nicholas  Fish,  the  son  of  the  Sec- 
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retary  of  State,  and  the  Honorable  George  Eustis,  whom  I  have  hereto¬ 
fore  mentioned,  and  by  several  other  friends,  who  were  kind  enough  to 
lend  me  a  helping  hand.  Some  days  there  were  no  less  than  eleven  per¬ 
sons  engaged  at  the  legation,  but  with  all  the  force  we  had,  it  was  impos¬ 
sible  to  keep  up  with  the  demands  upon  us.  In  view  of  this  extra  work 
and  the  increased  price  of  living,  I  recommended  to  the  State  Depart¬ 
ment  that,  with  the  consent  of  Congress,  certain  extra  allowances  should 
be  paid  to  my  secretaries  and  other  persons  connected  with  the  legation. 
All  such  amounts  were  cheerfully  allowed  by  the  State  Department,  with 
the  approbation  of  Congress. 

There  were  at  this  time  a  large  number  of  Germans  in  Paris  who  were 
under  my  protection.  Considering  the  large  German  population  in  the 
city  prior  to  the  breaking  out  of  the  war,  it  was  not  a  matter  of  wonder 
that  a  good  many  were  found  still  in  the  city,  when  all  communication 
was  cut  off.  When  it  became  evident  that  the  city  was  to  be  besieged, 
I  redoubled  my  exertions  to  get  these  unfortunate  people  away.  De¬ 
prived  of  all  work,  their  little  resources  exhausted,  with  the  intense 
hostility  of  the  French  people  toward  them — bad  as  their  condition  was, 
it  was  to  become  infinitely  worse  in  case  of  a  siege.  Many  were  im¬ 
prisoned  for  vagabondage  and  many  were  detained  charged  with  being 
spies,  dangerous  persons,  etc. 

As  I  have  stated,  upon  my  application  to  Gambetta  he  concerted  with 
the  Count  de  Keratry,  the  Prefect  of  Police,  for  their  discharge  en  masse 
and  for  sending  them,  at  the  expense  of  the  French  government  to  the 
Belgian  frontier.  But  after  all,  quite  a  number  still  remained.  Many 
were  too  old  and  infirm  to  leave.  Some  were  sick,  some  were  children 
left  behind,  who  had  been  put  out  to  service;  but  perhaps  the  largest 
number  were,  as  I  have  said,  female  domestics,  most  of  whom  had  been 
persuaded  by  their  employers  to  remain,  under  pledges  of  protection. 
Not  a  day  passed  that  there  was  not  some  new  application  for  assistance. 

In  view  of  the  duties  which  had  been  imposed  upon  me,  in  virtue  of 
the  functions  with  which  I  had  been  charged,  in  respect  to  the  nationaux 
of  the  countries  I  have  named,  it  would  have  been  almost  too  much  to 
expect  that  I  could  discharge  them  in  a  manner  entirely  satisfactory  to 
both  the  belligerent  powers  and  to  my  own  government.  My  position 
was  sometimes  very  embarrassing.  None  of  the  writers  on  public  law, 
so  far  as  I  had  been  able  to  find,  had  laid  down  any  rule  to  be  observed, 
or  referred  in  any  manner  to  what  was  proper  to  be  done  by  the  repre¬ 
sentative  of  a  belligerent  power,  remaining  in  the  country  of  the  enemy, 
in  a  state  of  war.  I  had,  therefore,  to  grope  almost  entirely  in  the  dark. 
I  did  not,  however,  shrink  from  my  duty  or  labor.  During  two  months 
I  had  occupied  from  twelve  to  eighteen  hours  daily  in  my  work.  When 
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the  pressure  for  the  departure  of  the  Germans  was  the  greatest,  I  went 
myself  to  the  railroad  depot  at  night,  after  working  all  day  at  my  lega¬ 
tion,  and  remained  till  midnight  to  superintend  their  departure  and  to 
seek  out  and  provide  for  cases  of  extreme  destitution,  that  had  not  been 
made  known.  It  was  a  satisfaction  for  me  to  know  that,  with  the  means 
which  had  been  so  generously  placed  at  my  disposal  by  the  Prussian 
government,  I  had  been  able  to  relieve  a  vast  amount  of  suffering  and 
misery.  It  was  pleasant  for  me  to  know  that  no  complaint  of  any  Ger¬ 
man  ever  reached  the  legation  of  a  failure  on  my  part  to  do  everything 
that  could  properly  be  done  by  me  in  respect  to  the  protection,  advice  or 
assistance.  On  the  other  hand,  all  classes  signified  to  me  their  thank¬ 
fulness  and  gratitude  for  what  I  had  been  able  to  do  for  them.22 

4.  PROTECTION  OF  SWISS  CITIZENS,  1871  AND  AFTER 

In  May  1871  President  Schenk  of  Switzerland  spoke  to 
Horace  Rublee,  the  American  Minister  at  Bern,  about  a 
matter  which  had  been  of  concern  to  him  for  some  time.  For 
years  the  Swiss  Federal  Council  had  made  it  a  practice  to 
request  various  foreign  governments  to  extend  their  protec¬ 
tion  to  Swiss  citizens  having  occasional  need  of  such  protec¬ 
tion  in  countries  where  the  Swiss  Confederation  did  not  main¬ 
tain  a  diplomatic  or  consular  representation  of  its  own.  Such 
incidents  were  becoming  increasingly  frequent  and  in  order 
to  avoid  the  inevitable  delays  of  official  correspondence  re¬ 
specting  each  case,  he  had  recently  persuaded  the  German 
Government  (which  protected  a  number  of  Swiss  citizens 
abroad)  to  issue  a  general  authorization  permitting  German 
diplomatic  and  consular  officers  to  extend  such  protection 
when  requested  by  Swiss  citizens  without  waiting  for  an 
official  request  from  the  Swiss  Government  and  an  official 
approval  from  Berlin.  The  President  wondered  if  a  similar 
general  instruction  might  be  issued  by  the  United  States  Gov¬ 
ernment  to  its  diplomats  and  consuls,  since  many  Swiss  might 
desire  American  protection  in  similar  circumstances. 

22  Washburne,  op.  cit.,  pp.  227-231. 

“The  Minister  to  Switzerland  (Rublee)  to  the  Secretary  of  State 
(Fish),  no.  46,  May  19,  1871,  MS.,  Switzerland,  Despatches,  vol.  8. 
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The  ensuing  correspondence  on  this  matter,  which  con¬ 
tinued  intermittently  until  1887,  throws  a  flood  of  light  on 
the  development  of  the  practice  of  protecting  foreign  inter¬ 
ests.  As  we  shall  see,  the  unexpectedly  embarrassing,  yet 
amusing,  complications  which  resulted  from  this  simple  re¬ 
quest  were  to  result  in  a  more  careful  examination  of  the 
practice  of  protecting  foreign  interests  than  had  yet  been 
given  to  the  subject  on  either  side  of  the  Atlantic. 

The  response  of  the  Department  of  State  to  President 
Schenk’s  request  was  favorable  and  the  following  circular 
instruction  was  issued  to  American  diplomatic  and  consular 
officers : 

Circular  No.  11  Washington,  June  16,  1871. 

Gentlemen  :  His  Excellency,  the  President  of  the  Swiss  Confedera¬ 
tion,  has  expressed  to  this  Department  through  the  Minister  of  the 
United  States  accredited  to  that  government,  a  wish  that  you  would 
severally  extend  your  protection  to  Swiss  citizens  who  may  desire  it  and 
who  may  be  sojourning  at  places  where  there  are  no  diplomatic  or  con¬ 
sular  representatives  of  that  republic. 

This  Government  has,  on  more  than  one  occasion,  upon  the  request 
of  friendly  powers,  given  to  its  diplomatic  and  consular  representatives 
permission  to  take  upon  themselves,  with  the  consent  of  the  govern¬ 
ment  within  whose  jurisdiction  they  reside,  the  function  of  representing 
those  powers  at  places  where  the  latter  had  no  such  officers.  It  has 
understood  this  to  amount  simply  to  the  granting  of  the  services  of  our 
agents,  with  their  own  consent,  to  meet  what  has  ordinarily  been  a 
fortuitous  and  temporary  exigency  of  the  friendly  government.  When 
this  function  is  accepted,  the  diplomatic  or  consular  officer  becomes  the 
agent  of  the  foreign  government  as  to  the  duties  he  may  perform  for 
its  citizens  or  subjects;  he  becomes  responsible  to  it  for  his  discharge 
of  those  duties;  and  that  government  is  alone  responsible  for  his  acts  in 
relation  thereto. 

With  this  understanding  of  the  obligations,  you  are  authorized,  with 
the  consent  of  the  authorities  of  the  country  or  place  where  you  offi¬ 
cially  reside,  to  extend  such  protection  to  Swiss  citizens  whenever  it  may 
be  required  or  needed.  It  is  expected,  however,  that,  in  complying 
with  this  authority,  you  will  exercise  due  discretion,  and  wilL  be  careful 
not  to  give  just  cause  of  offense  in  any  quarter.24 


24  Foreign  Relations,  1871,  pp.  28-29. 
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While  the  wording  of  this  circular  may  have  been  correct  in 
principle,  it  produced  the  unfortunate  impression  in  the  minds 
of  a  number  of  the  officers  to  whom  it  was  addressed  that  they 
were,  as  “agents”,  to  become  official  representatives  of  the 
Swiss  Government  to  which,  as  the  circular  stated,  they  were 
“responsible”.25  This  impression  was  so  wide-spread  and  so 
productive  of  international  complications  that  the  Swiss  Gov¬ 
ernment  could  not  refrain  from  bringing  it  to  the  attention  of 
the  American  authorities,  despite  the  danger  of  appearing 
ungrateful  for  favors  too  freely  granted.  The  Swiss  note  was 
a  carefully  drafted  document  the  importance  of  which  war¬ 
rants  the  repetition  at  this  point  of  the  complete  text  in 
translation. 

Since  the  Government  of  the  United  States,  responding  with  a  kind¬ 
ness  which  we  have  already  had  occasion  to  acknowledge  to  a  request 
of  the  Federal  Council,  sent  a  circular  to  all  its  diplomatic  and  consular 
officials  authorizing  them  upon  request  to  take  under  their  protection 
Swiss  citizens  residing  in  countries  where  the  Confederation  has  no  repre¬ 
sentatives,  certain  misunderstandings  have  arisen  in  the  interpretation  of 
this  instruction  by  a  number  of  consuls,  which,  although  not  serious, 
require  clarification  in  the  interest  of  the  two  parties  concerned. 

It  appears  that  certain  American  diplomatic  and  consular  representa¬ 
tives  have  not  fully  understood  the  circular  which  was  addressed  to 
them  and  the  aim  which  the  Federal  Council  had  in  mind  in  requesting 
that  in  certain  circumstances  its  nationals  might  receive  their  friendly 
protection.  They  have  apparently  felt  that  they  were  being  requested  to 
charge  themselves  with  Swiss  consular  representation,  as  officers  of  the 
Federal  Council,  and  that  the  latter  was  at  one  stroke  creating  Swiss 
consulates  in  all  localities  where  none  exist  at  present  by  placing  them 
under  the  direction  of  the  consuls  of  the  United  States.  This  interpre¬ 
tation  has  not  actually  been  expressed  by  any  one  of  them,  but  it  alone 
is  able  to  account  for  the  various  requests  which  they  have  made  to  the 
Federal  Council  on  this  subject,  which  we  would  like  to  take  the  liberty 
of  citing  as  illustrations. 

The  American  Consul  at  Warsaw  requested  under  date  of  July  17, 

25  During  the  period  in  question  the  expression  “agent”  or  “diplo¬ 
matic  agent”  was  frequently  used  to  indicate  an  official  representative. 
For  detailed  analysis  of  the  principles  involved  in  this  matter  see 

post ,  p.  137. 
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1871  that  the  Federal  Council  send  him  the  laws,  diplomas,  documents, 
flags  and  coats  of  arms  [< ecussons ]  which  the  Consulate  required.  On 
October  27  he  asked  for  a  certificate  of  appointment  which  [he  indicated] 
was  indispensable  for  obtaining  his  exequatur  as  Swiss  Consul  from  the 
Russian  Government. 

The  Legation  of  the  United  States  in  Peru  stated  in  a  communication 
of  August  28,  1871  that  it  had  already  assumed  the  duties  of  its  new 
charge  and  inquired  whether  the  Federal  Government  [of  Switzerland] 
had  made  arrangements  for  defraying  its  chancellery  expenses,  etc. 

The  American  consulate  at  Bucharest  stated  on  the  3rd  of  October 
that  it  was  willing  to  accept  the  position  of  agent  and  said  that  it  had 
already  obtained  the  authorization  of  the  Roumanian  Government. 
Documents,  instructions,  etc.,  were  requested. 

The  American  Legation  at  Quito  announced  on  August  22  that  its 
protection  would  henceforth  extend  to  all  Swiss  then  residing  in  the 
Republic  of  Ecuador  or  who  might  subsequently  establish  residence 
there.  It  was  made  clear  that  while  it  would  assume  the  responsibility 
for  administration  in  this  matter,  the  Federal  Government  [of  Switzer¬ 
land]  would  be  ultimately  responsible  for  its  actions. 

Further  examples  might  be  cited  but  these  will  suffice  to  indicate  both 
with  what  great  kindness  the  aforementioned  officials  have  put  them¬ 
selves  and  their  services  at  the  disposition  of  the  Federal  Council  and,  on 
the  other  hand,  the  extent  to  which  the  original  intentions  of  the  Council 
have  been  rather  exceeded.  In  order  to  explain  our  point  of  view  as 
clearly  as  possible,  let  us  review  the  question  from  the  outset. 

Up  to  the  present  the  Federal  Council  has  allowed  to  every  Swiss  citi¬ 
zen  residing  in  a  country  where  the  Confederation  does  not  have  diplo¬ 
matic  or  consular  officials  complete  freedom  to  place  himself  under  the 
protection  of  any  foreign  consulate  which,  by  virtue  of  language  or  other 
personal  or  local  circumstances,  appeared  most  suited  to  meet  his  needs. 
Thus  at  present  Swiss  citizens  may  be  found  under  the  protection  of 
American,  German,  French,  Italian,  Belgian,  Dutch,  English,  Russian 
and  other  consuls.  In  certain  countries,  even  in  certain  cities,  one 
Swiss  may  be  protected  by  a  certain  consulate  while  another  one  of  his 
compatriots  will  be  registered  with  the  consulate  of  another  nation. 
The  conditions  governing  the  acquisition  of  this  protection  are  quite 
varied:  for  French  consulates,  for  example,  it  is  only  necessary  to  obtain 
the  personal  consent  of  the  consul;  for  others,  particularly  for  American 
consulates,  it  is  necessary  to  have  a  special  authorization  from  the  con¬ 
sul’s  government,  which  must  be  sought  through  diplomatic  channels. 
In  order  to  avoid  the  delays  which  this  official  correspondence  entails, 
the  Federal  Council  has  long  desired  that  the  governments  which  have 
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this  special  requirement  would  be  so  good  as  to  give  their  representatives 
a  general  authorization  permitting  them  without  further  formalities  to 
extend  the  protection  which  might  on  occasion  be  requested  of  them. 

A  request  of  this  sort  made  to  the  Federal  Council  by  a  Swiss  residing 
in  one  of  the  Central  American  countries,  together  with  the  instruction 
issued  by  the  Chancellor  of  the  German  Empire,  permitting  German  con¬ 
suls  to  extend  their  protection  to  Swiss  citizens  who  so  requested,  fur¬ 
nished  an  appropriate  occasion  for  us  to  express  cur  desire  on  this  sub¬ 
ject  to  the  United  States  Government,  since  many  Swiss  citizens  may 
prefer  to  place  themselves  under  American  protection.  By  note  of 
June  29,  Mr.  Minister,  you  communicated  to  us  the  reply  of  your 
government  and  indicated  that  the  latter  had  sent  a  circular  to  all  of 
its  diplomatic  and  consular  officers  in  countries  where  Switzerland 
has  no  representation,  authorizing  them  to  take  under  their  protection 
those  Swiss  citizens  who  might  request  it. 

We  have  had  the  honor  to  indicate  in  preceding  paragraphs  how  this 
circular  has  been  interpreted  by  a  certain  number  of  consuls  to  which  it 
was  addressed,  and  we  have  taken  the  liberty  of  stating  our  impression 
that  our  intentions  have  been  exceeded  by  certain  of  those  officials,  to 
whom  none-the-less  we  are  indebted.  If  the  intention  of  the  Federal 
Council  had  been  to  establish  Swiss  Consulates  wherever  they  have  not 
so  far  existed  and  to  place  them  under  the  administration  of  consuls 
of  the  United  States,  we  would  have  addressed  ourselves  to  the  persons 
concerned  and  if  they  had  been  willing  to  accept  our  offer,  we  would 
then  have  sought  the  superior  authorization  of  the  Government  of  the 
United  States.  We  would  then  have  informed  the  governments  of  the 
localities  in  which  these  consulates  were  to  be  established  and  would 
have  requested  the  issuance  of  their  “exequatur.” 

What  we  desire  is  simply  that  the  United  States  Government,  like 
the  government  of  Germany,  might  extend  its  general  authorization  to 
cover  what  up  to  this  time  it  has  permitted  its  consuls  to  do  in  each 
particular  case  on  request  of  the  Federal  Council. 

It  is  ^unnecessary  to  point  out  at  great  length  that  the  present  state 
of  affairs  might  result  in  embarrassment  and  complications  for  both 
the  United  States  Government  and  the  Swiss  Government,  and  that  it  is 

important  to  avoid  such  contingency. 

With  this  aim  in  mind  we  have  explained  our  point  of  view  to  all  the 
Ministers  and  Consuls  who  have  written  to  us  in  the  above  sense.  It 
seems  to  us,  however,  that  it  would  be  appropriate  if  the  American  Gov¬ 
ernment  would  inform  its  Consuls  that  the  instruction  which  was  sent  to 
them  refers  only  to  countries  in  which  the  Swiss  Confederation  has  no 
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diplomatic  or  consular  representation,  and  applies  only  to  those  Swiss 
citizens  who  may  ask  to  be  placed  under  the  protection  of  the  American 
Consuls. 

In  the  hope  that  you  will  be  so  kind,  Mr.  Minister,  as  to  explain  the 
foregoing  to  your  Government  and  to  inform  us  in  due  course  of  the 
decision  reached  in  this  matter,  we  extend  the  assurances  of  our  distin¬ 
guished  consideration.26 

In  response  to  this  note  the  Secretary  of  State  attempted  to 
rectify  the  “misapprehensions”  of  certain  American  diplo¬ 
matic  and  consular  officers  by  issuing  the  following  circular 
instruction  on  December  15: 

Information  has  reached  this  Department  that  the  purpose  of  its 
Circular  No.  1 1  of  the  16th  of  June  last,  relative  to  the  protection  of  citi¬ 
zens  of  Switzerland,  may,  in  some  instances,  have  been  misunderstood. 
You  are  consequently  informed  that  you  were  not,  for  that  purpose, 
expected  to  become  a  diplomatic  or  consular  officer  for  that  republic, 
which  is  prohibited  by  the  Constitution  to  officers  of  the  United  States 
who  are  citizens.  The  intention  was  that  you  should  merely  use  your 
good  offices  in  behalf  of  any  Swiss  in  your  vicinity  who  might  request 
them  in  the  absence  of  a  diplomatic  or  consular  representative  of  Switzer¬ 
land,  and  with  the  consent  of  the  authorities  where  you  reside.27 

This  instruction  clarified  the  immediate  difficulties  and 
served  as  a  basis  for  the  protection  which  American  officers 
extended  to  Swiss  citizens  for  more  than  a  decade  thereafter. 
By  virtue  of  this  general  authorization  it  is  probable  that 
many  specific  acts  of  protection  took  place  which  were  never 
referred  to  the  Department.  We  know,  however,  that  dur¬ 
ing  1872  the  American  Minister  to  China  extended  protec¬ 
tion  to  Swiss  citizens  in  that  country.28  During  the  Russo- 
Turkish  War  the  protection  of  Swiss  citizens  was  specifically 
mentioned  in  a  circular  instruction  issued  on  June  28,  1877.29 

26  Mr.  Rublee  to  Mr.  Fish,  no.  75,  Beni,  Nov.  24,  1871,  enclosure 
1,  MS.,  Switzerland,  Despatches,  vol.  9;  translation  by  the  present 
writer. 

27  Foreign  Relations,  1872,  p.  5. 

28  Mr.  Rublee  to  Mr.  Fish,  no.  108,  Oct.  22,  1872,  MS.,  Switzer¬ 
land,  Despatches,  vol.  9. 

29  Moore,  op.  cit.,  vol.  IV,  p.  595. 
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By  March  1882  a  sufficient  number  of  such  cases  had  arisen  to 
warrant  the  issuance  of  another  circular  authorizing  Ameri¬ 
can  diplomatic  and  consular  officers  to  draw  on  the  Depart¬ 
ment  for  any  expenses  incurred  in  the  protection  of  Swiss 
citizens.30  In  the  following  year,  however,  it  was  held  that 
the  acting  American  Consul  General  at  Havana  could  not  be 
reimbursed  by  the  United  States  Government  for  expenses 
which  he  had  incurred  in  paying  relief  money  to  a  destitute 
Swiss  citizen  in  Cuba,  since  such  financial  assistance  was  not 
authorized  to  American  citizens  (except  seamen)  in  similar 
circumstances.31  In  the  same  year  the  American  Consul  at 
Guayaquil  employed  his  good  offices  with  success  in  behalf  of 
Swiss  citizens  who  had  been  called  up  for  military  service  in 
Ecuador.32  During  the  latter  part  of  1883  the  American 
Minister  to  Chile  endeavored  to  use  his  good  offices  in  pre¬ 
senting  claims  of  Swiss  citizens  against  Chile,  but  the  Chilean 
Government  refused  to  allow  any  presentation  of  claims 
through  the  good  offices  of  any  foreign  government,  “except 
upon  the  basis  of  a  formal  agreement”.33  In  the  following 
year  the  United  States  Government  tried  to  include  these 
Swiss  claims  in  the  terms  of  a  convention  respecting  the 
claims  of  American  citizens,  but  again  the  Chilean  Govern¬ 
ment  maintained  its  “inalterable  rule  to  admit  no  claim  pre¬ 
sented  by  other  nations”.34  Despite  this  rule  the  United 
States  Government  agreed  in  1885  to  make  another  effort  to 
assist  Switzerland  in  this  matter  by  forwarding  the  Swiss 
claims  to  the  Chilean  Government  through  the  American 

30  Loc.  cit. 

31  The  Acting  Secretary  of  State  to  the  Acting  Consul  General  at 
Havana  (Springer),  no.  101,  Nov.  6,  1883,  MS.,  Instructions  to  Con- 

suls,  vol.  108.  ..  . 

32  The  Secretary  of  State  (Freylinghuysen)  to  the  Swiss  Minister 

(Frey)  Dec.  26,  1883;  id.  to  id.,  Mar.  8,  1884,  and  Apr.  19,  1884,  MS., 
Notes  to  Switzerland,  vol.  I,  pp.  59,  66,  70. 

33  Id.  to  id.,  Dec.  18,  1883,  ibid.,  p.  58. 

34  Id.  to  id.,  Dec.  11,  1884,  ibid.,  p.  91. 
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Minister  at  Santiago.  Secretary  of  State  Bayard  added  that 
“It  must  be  understood,  however,  that  Mr.  Roberts  would  act 
in  such  cases,  in  no  sense  as  the  representative  of  the  Swiss 
Government,  but  merely  as  an  Agent  for  the  purpose  of  hand¬ 
ing  over,  without  any  endorsement  or  approval  on  his  part, 
the  papers  evidencing  such  claims  to  the  Government  of 
Chile”.35  In  the  same  year  Swiss  claims  against  Colombia 
were  presented  by  the  American  Minister  at  Bogota,  acting 
“merely  as  the  Agent  to  hand  over  the  papers  without  en¬ 
dorsement,  and  not  as  the  agent  of  Switzerland”.30 

While  the  Swiss  Government  was  duly  appreciative  of  the 
services  thus  rendered  in  its  behalf  and  for  the  benefit  of  Swiss 
citizens  by  diplomatic  and  consular  officers  of  the  United 
States,  it  could  not  fail  to  note  that  the  protection  granted  by 
the  United  States  was  much  more  unofficial  and  considerably 
less  effective  than  that  granted  to  Swiss  citizens  by  certain 
other  powers,  particularly  Germany.  In  1 87 1  the  Swiss  Gov¬ 
ernment  had  had  to  reject  the  “too  official”  representation  of 
its  interests  by  certain  American  officers;  by  1887  the  Swiss 
Government  had  become  convinced  that  its  interests  required 
a  more  official  protection  than  they  had  been  receiving  dur¬ 
ing  the  intervening  years  from  the  American  diplomatic  and 
consular  representatives.  This  point  of  view  was  expressed 
in  a  note  from  the  Swiss  Minister,  Colonel  Frey,  to  Secretary 
of  State  Bayard,  of  which  the  significant  portion  was  as 
follows : 

The  President  of  the  Confederation  has  instructed  the  undersigned  to 
convey  to  you  his  warmest  thanks  for  the  readiness  with  which  you  have 
been  pleased  to  comply  with  our  wishes  in  this  matter,  and  to  avail  him¬ 
self,  at  the  same  time,  of  this  occasion  to  express  to  you  the  thanks  of 
the  federal  council  for  the  valuable  services  which  have  been  rendered 
since  1871  by  your  representatives  to  Swiss  citizens.  The  undersigned 

35  The  Secretary  of  State  (Bayard)  to  the  Swiss  Minister  (Frey), 
June  13,  1885,  ibid.,  p.  103. 

36  The  Acting  Secretary  (Porter)  to  the  Swiss  Charge  d’ Affaires 
(Kloss),  Aug.  11,  1885,  ibid.,  pp.  107-108. 
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assures  you  that  the  federal  council  fully  appreciates  the  good  will  and 
the  friendly  sentiments  which  have  been  manifested  by  the  United  States 
Government  in  this  matter. 

With  regard  to  the  scope  of  the  protection  hereafter  to  be  extended  to 
our  citizens  by  your  representatives,  I  have,  however,  the  honor,  in  obedi¬ 
ence  to  the  instructions  of  the  President  of  the  Confederation,  to  remark 
that  the  views  expressed  by  you  on  this  subject  do  not  appear  to  accord 
in  all  respects  with  those  of  the  federal  council,  nor,  as  we  think,  with 
the  position  taken  in  relation  to  this  matter  by  the  United  States 
Government  in  the  year  1871. 

In  the  opinion  of  the  President  of  the  Confederation,  proteges  should 
be  treated  in  all  respects  as  if  they  were  citizens  of  the  protecting  country. 
A  Swiss,  by  placing  himself  under  the  protection  of  the  United  States, 
becomes  assimilated,  in  the  opinion  of  the  President  of  the  Confedera¬ 
tion,  while  he  is  under  that  protection,  to  a  citizen  of  the  United  States; 
his  character  as  a  Swiss  is  for  the  time  being  not  to  be  considered,  and,  so 
far  as  the  foreign  state  is  concerned,  he  is  covered  by  the  United  States 
flag.  Diplomatic  protection,  if  it  is  to  have  any  real  meaning,  must  not 
be  conditional  or  limited;  it  must  be  more  than  an  unofficial  mediation 
in  behalf  of  such  claims  for  indemnity  as  may  arise;  otherwise  it  would 
be  of  no  avail  when  most  needed — that  is  to  say,  at  the  time  when  the 
violated  rights  of  the  protege  are  to  be  asserted. 

This  view  of  the  scope  of  the  protection  to  be  afforded  by  no  means 
involves  any  direct  intercourse  of  the  federal  council  with  the  diplomatic 
or  consular  officers  of  the  protecting  state,  and  there  consequently  seems 
to  be  no  ground  for  the  assumption  that  those  officers  by  protecting 
Swiss  citizens  assume  the  role  of  officers  of  the  Swiss  Confederation.  It 
might  rather  be  assumed  that  a  contrary  state  of  things  took  place,  since 
a  Swiss,  who  places  himself  under  foreign  protection,  loses,  to  a  certain 
extent,  the  outward  characteristics  of  his  nationality.37 

In  reply  Mr.  Bayard  stated  that  he  could  not  accept  the 
principle  of  ££assimilation  under  which  a  protected  foreign 
national  would  receive  the  same  protection  as  a  citizen  of  the 
United  States,  cited  a  number  of  examples  indicating  that  the 
protection  granted  by  the  United  States  had  always  been 

37  The  Swiss  Minister  (Frey)  to  the  Secretary  of  State  (Bayard), 
Apr.  15,  1887,  Foreign  Relations,  1887,  p.  1074;  also  cited  in  Moore, 

op.  cit.,  vol.  IV,  p.  494. 
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limited  to  exercise  of  good  offices,  and  concluded  with  the 
following  sentence : 

It  is  evident  that  anything  further  than  this,  on  behalf  of  other  nations, 
might  involve  this  government  in  great  complications  with  the  gov¬ 
ernment  to  which  the  protecting  minister  or  consul  was  accredited,  and 
on  which,  as  regarded  our  own  affairs,  we  had  no  disputed  claims,  and 
might  eventually  be  of  as  little  benefit  to  the  Swiss  nation  as  to  the 
United  States.38 

On  this  informal  basis  (which  the  Swiss  perforce  accepted) 
protection  has  been  extended  to  Swiss  citizens  by  American 
representatives  on  many  occasions,  the  most  recent  of  which 
occurred  in  Afghanistan  in  1943. 39 

5.  JAPANESE  IN  HAWAII,  1871-1885 

On  the  26th  of  September  187 1  Henry  A.  Peirce,  the  Min¬ 
ister  Resident  of  the  United  States  in  the  Hawaiian  Islands, 
received  an  extraordinary  letter  written  in  Japanese  and  ad¬ 
dressed  to  “His  Excellency,  H.  A.  Pairs”.  Along  with  the 
original  came  a  copy  in  English  translation  which  read  as 
follows : 

Tokei,  Japan,  the  5th-7th  Month 
4th  Year  Meigi 

Your  Excellency:  We  have  the  honor  to  address  your  Excellency 
that,  although  the  term  for  labor  of  the  Japanese  at  Hawaiian  islands 
has  expired  on  the  5th  month  of  this  year  (corresponding  with  July, 
1871)  and  the  Japanese  ought  to  return  to  this  Empire  on  that  time,  the 
certain  Japanese  made  us  an  application  stating  their  wishes  to  stay  in 
that  islands  for  labor  and  we  allowed  this  application  and  gave  the  li¬ 
censes  for  it. 

38  The  Secretary  of  State  (Bayard)  to  the  Swiss  Charge  d’ Affaires 
(Kloss),  July  1,  1887,  Foreign  Relations,  1887,  p.  1076. 

39  See  Moore,  op.  cit .,  vol.  IV,  pp.  597-598;  Hackworth,  op.  cit., 
vol.  IV,  p.  490;  Assistant  Secretary  of  State  (Long)  to  the  Minister 
to  Switzerland  (Harrison),  no.  1595,  Nov.  7,  1942;  and  Secretary 
of  State  (Hull)  to  the  Legation  at  Kabul,  telegram  no.  80,  July  27, 
1943,  MS.,  file  704.5490H/2-4. 
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When  Wooeno  Kwantokunokami  made  the  contract  for  the  Japanese 
in  Hawaiian  islands,  Your  Excellency  took  many  trouble  for  managing 
the  matter  and  signed  the  contract,  we  therefore  write  this  to  Your 
Excellency  and  beg  respectfully  to  give  your  attention  to  the  Japanese 
remained  in  that  islands. 

With  respect  and  consideration 40 

Miyamoto  Ok  adz  a 
Shiogo  for  Foreign  Affairs. 

Mr.  Peirce’s  reply  was  couched  in  the  following  language: 

Legation  of  the  United  States  of  America 
Honolulu,  Sept.  30h  1871. 

His  Excellency  Miyamoto  Okadza, 

Shiogo  for  Foreign  Affairs, 

Yedo,  Japan. 

Sir,  I  have  the  honor  to  acknowledge  the  receipt  on  the  26h  inst.  of 
your  despatch  to  this  Legation,  of  date  Tokei,  Japan  the  5th  —  7th  month 
—  4th  year  Meigi,  which  relates  to  Japanese  subjects  here,  the  contracts 
for  whose  labor  expired  in  July  last,  and  who  were  by  agreement,  then 
to  be  conveyed  back  to  Japan,  but  which  was  not  carried  into  effect  in 
consequence  of  the  recent  permission  given  to  them  by  the  Japan  Gov¬ 
ernment  to  remain  in  this  country.  And  in  view  of  the  part  taken  by 
me  in  effecting  an  amicable  arrangement  of  the  whole  matter,  your 
Excellency  requests  me  to  give  my  attention  (to  the  protection  of  the 
Japanese  now  in  this  country). 

On  ascertaining  that  Mr.  Wodehouse,  Her  B.  Majesty’s  Commissioner 
and  Consul  Gen’l  here,  was  in  receipt  of  a  similar  letter  as  the  above 
named;  we  called  on  the  Hawaiian  Minister  of  Foreign  Affairs  and  had 
joint  consultation  on  the  subject  of  your  request.  The  matter  was 
arranged  to  the  satisfaction  of  the  Minister,  of  Mr.  Wodehouse  and 
myself.  In  giving  my  consent  to  act  in  the  capacity  your  Excellency  has 
requested,  it  is  to  be  understood,  that  it  is  only  by  the  approval  of  my 
Government,  to  be  hereafter  made  known,  and  only  for  a  time  suffi¬ 
ciently  long  to  enable  the  Japan  Gov’t  to  appoint  a  proper  official  agent 
of  its  own  to  take  charge  of  the  interests  of  Japanese  subjects  residing 

in  this  Country. 

I  am  credibly  informed  that  your  people  here  are  very  contented 
and  in  a  healthy  condition—  earning  high  wages  as  free  labourers  in 
the  various  capacities  they  are  adapted  to. 

The  Minister  to  Hawaii  (Peirce)  to  the  Secretary  of  State  (Fish), 
no  122,  Oct.  2,  1871,  enclosure  1,  MS.,  Hawaii,  Despatches,  vol.  14. 
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The  Hawaiian  Gov’t  on  the  27h  inst.  caused  the  National  Standard 
of  Japan  to  be  displayed  and  saluted  with  21  guns,  in  honor  of  the  Em¬ 
pire  of  Japan  and  in  commemoration  of  the  treaty  lately  effected  by  and 
between  the  two  Countries. 

With  great  consideration  and  high  respect,  I  have  the  honor  to  be 
Your  Excellency’s  Most  Obdt  Serv’t.41 

Henry  A.  Peirce 
Minister  Resident 
of  the  U.  S.  A.  Hawaiian  Islands. 

In  acknowledging  the  receipt  of  Minister  Peirce’s  despatch 
respecting  this  correspondence  Secretary  Fish  stated :  “In  the 
absence  of  any  official  Agent  of  Japan  to  that  country  you  are 
authorized  to  extend  your  good  offices  for  their  protection.”  42 
Apparently  this  arrangement  achieved  a  certain  degree  of 
standing  recognition  with  the  years,  for  in  1880  the  Japanese 
Government  transmitted  through  the  Department  of  State 
certain  documents  addressed  to  the  King  of  Hawaii.  In  for¬ 
warding  these  papers  to  the  American  Minister  at  Honolulu, 
Secretary  of  State  Evarts  explained  that  “The  steps  thus 
taken  by  Japan,  in  communicating  with  the  authorities  of 
H.  M.  at  Honolulu,  is  owing,  as  Mr.  Inouye  explained  to  Mr. 
Bingham,  to  there  being  no  Diplomatic  Agent  of  Hawaii  in 
Japan,  and  the  good  offices  of  this  government  having  been 
availed  of  before,  under  similar  circumstances.”  43  Although 
the  files  of  the  Department  of  State  do  not  indicate  any  note¬ 
worthy  examples  of  protective  activities  by  American  Min¬ 
isters  at  Honolulu  on  behalf  of  Japanese  subjects,  it  appears 
that  the  United  States  Government  served  as  the  channel  of 
communication  between  the  Japanese  and  Hawaiian  Gov¬ 
ernments  until  1885,  when  the  Japanese  appointed  J.  O. 
Carter  as  Japanese  Commercial  Agent  at  Honolulu.  In  the 

41  Ibid.,  enclosure  2. 

42  Mr.  Fish  to  Mr.  Peirce,  no.  54,  Nov.  18,  1871,  MS.,  Hawaii,  In¬ 
structions,  vol.  2,  pp.  219-220. 

43  The  Secretary  of  State  (Evarts)  to  the  Minister  to  Hawaii 
(Comly),  no.  84,  Dec.  10,  1880,  ibid.,  pp.  383-384. 
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following  year  a  Japanese  Consulate  was  established  in  that 
city.44 


6.  GERMANS  IN  GUATEMALA,  1874 

In  May  1874  the  German  Consul  at  Guatemala,  Friedrich 
Augener,  was  obliged  to  return  home  before  the  arrival  of  his 
successor.  He  therefore  approached  George  Williamson, 
the  American  Minister  to  Guatemala,  with  the  request  that 
he  “watch  over  the  interests  of  the  German  subjects  [in 
Guatemala]  during  the  interval  mentioned.”  Mr.  William¬ 
son  consented  so  to  do,  but  promptly  reported  the  incident  to 
the  Department.  The  reply  of  Secretary  of  State  Hamilton 
Fish  revealed  that  the  Department  had  given  very  careful 
consideration  to  the  matter : 

Sir:  Your  No.  154,  dated  at  Guatemala  May  17,  is  accompanied  by 
a  copy  of  correspondence  with  Mr.  Friedrich  Augener,  Consul  of  Ger¬ 
many,  and  with  the  Minister  of  Foreign  Affairs,  in  regard  to  the  exten¬ 
sion  of  protection  to  German  subjects  in  Guatemala  until  the  arrival 
of  the  gentleman  who  is  to  assume  the  charge  of  that  Consulate. 

Mr.  Augener’s  note  to  you  says  that  you  have  “consented  to  watch 
over  the  interests  of  the  German  subjects  during  the  interval  mentioned, 
etc.”  In  your  letter  to  the  Minister  of  Foreign  Affairs  referring  to  Mr. 
Augener’s  request,  you  speak  of  it  as  a  request  that  the  citizens  of  his 
country  in  Guatemala  may  be  taken  under  the  protection  of  (your)  this 
Legation,”— while  the  Minister  of  Foreign  Affairs  considers  that  you 
have  been  “desired  to  take  charge  of  the  German  subjects  residing,  etc.” 

The  nature  of  the  duties  which  you  are  to  assume  with  regard  to 
these  German  residents  in  Guatemala  is  best  defined  in  the  expression 
used  by  Mr.  Augener  in  his  request  addressed  to  you.  It  is  understood 
to  amount  to  the  granting,  during  the  interval  referred  to,  to  such  Ger¬ 
mans  as  may  have  occasion  to  seek  your  aid,  and  with  the  consent 
of  the  Government  of  Guatemala,  of  your  good  services  in  their  behalf. 
In  the  discharge  of  such  duties  as  may  devolve  upon  you,  in  this  relation, 
you  are  to  be  responsible  to  the  Government  of  Germany,  and  that 
Government  and  not  the  Government  of  the  United  States  is  responsible 
for  your  acts  relative  thereto. 


«  Almanack  de  Gotha ,  1885,  1886,  “Hawaii”. 
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In  view  of  the  probability  that  there  was  not  sufficient  time  to  consult 
your  Government  and  obtain  its  assent  before  answering  the  request 
made  of  you,  your  acceptance  of  the  charge  as  above  explained,  is  ap¬ 
proved.45 

As  it  turned  out,  however,  these  careful  instructions  proved 
entirely  unnecessary,  since  Mr.  Williamson  did  not  have  one 
single  occasion  to  exercise  his  good  offices  in  behalf  of  German 
interests  during  the  four  months  preceding  the  arrival  of  Mr. 
Doeding,  the  new  German  Consul.46 

7.  ITALIANS  ON  WEST  COAST  OF  SOUTH  AMERICA,  1880 

The  protection  of  foreign  interests,  as  we  have  defined  it 
and  as  it  has  generally  been  exercised,  is  a  diplomatic  and 
consular  function.  On  occasion,  however,  protection  has 
been  extended  to  foreigners  by  military  and  naval  officers  of 
the  United  States  in  the  course  of  their  activities  in  defense 
of  American  lives  and  property  in  troubled  areas.  While  this 
type  of  protection  by  armed  force  is  more  in  the  nature  of 
interposition,  it  has  occasionally  taken  place  in  circumstances 
resembling  the  diplomatic  and  consular  protection  of  foreign 
interests,  as  will  be  seen  from  the  following  letter  of  1880 
from  the  Secretary  of  State  to  the  Secretary  of  the  Navy : 

I  have  the  honor  to  inform  you  that  Prince  Camporeale,  the  Charge 
d’ Affaires  ad  interim  of  His  Majesty  the  King  of  Italy  near  this  Gov¬ 
ernment,  has,  in  a  personal  conference,  brought  to  my  notice  the  fact 
that  Italian  subjects  residing  or  sojourning  on  the  West  Coast  of  South 
America  may  be  exposed  to  danger  and  injuries  during  the  present 
hostilities  in  that  region  between  the  Chileans  and  the  Peruvians  and 
the  Bolivians;  and  has  at  the  same  time  stated  to  me  that  his  govern¬ 
ment  would  esteem  it  a  deep  obligation,  as  well  as  an  evidence  of  the 

45  The  Secretary  of  State  (Fish)  to  the  Minister  to  the  Central 
American  States  (Williamson),  no.  83,  June  18,  1874,  MS.,  Costa 
Rica,  vol.  17,  p.  179;  also  cited  in  Moore,  op.  cit.,  vol.  IV,  pp. 
588-589. 

46  Mr.  Williamson  to  Mr.  Fish,  no.  208,  Aug.  10,  1874,  MS.,  Cen¬ 
tral  America,  vol.  6. 
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strong  and  long  continued  friendship  between  the  United  States  and 
Italy,  if  the  naval  vessels  of  the  United  States  cruising  in  the  Pacific 
could  be  instructed,  by  telegraph,  to  furnish  such  aid  as  they  may  prop¬ 
erly  be  enabled  to  render  to  Italian  subjects  and  interests  within  the 
sphere  of  hostilities,  in  the  absence  of  vessels  of  their  own  nation  on 
the  spot,  in  case  of  emergency.  The  Italian  Government  promises 
reciprocal  instructions  to  its  naval  commanders  with  respect  to  American 
citizens  and  protecting  their  interests  in  like  circumstances. 

It  has  afforded  me  pleasure  to  assure  Prince  Camporeale  that  the 
friendly  proposal  which  he  was  directed  by  his  government  to  make 
would  be  at  once  brought  to  your  favorable  notice.  Awaiting  the 
favor  of  your  reply  in  order  that  I  may  be  able  to  give  prompt  informa¬ 
tion  of  its  tenor  to  the  Italian  Charge  d’ Affaires,  I  have  the  honor,  et 
cetera.47 

The  Secretary  of  the  Navy  replied,  in  part,  as  follows: 

In  view  of  the  amicable  relations  existing  between  the  government  of 
the  United  States  and  that  of  Italy,  and  the  desire  on  our  part  that 
they  should  remain  unchanged,  I  have  this  day,  by  telegraph,  in¬ 
structed  Rear  Admiral  Thomas  H.  Stevens,  commanding  our  Pacific 
Squadron,  in  accordance  with  the  desire  of  Prince  Camporeale,  direct¬ 
ing  him  to  issue  orders  to  that  effect  to  all  the  vessels  composing  the 
Squadron.48 

It  does  not  appear  that  the  files  of  the  Department  of  State 
contain  any  further  correspondence  on  this  subject  which 
would  indicate  the  extent  to  which  Rear  Admiral  Stevens  had 
occasion  to  extend  his  protection  to  the  Italian  subjects  in 

•  49 

question. 

8.  CHINESE  IN  CERTAIN  AMERICAN  REPUBLICS,  1885  AND  AFTER 

On  August  26,  1885  the  American  Consul  General  at 
Panama  was  instructed  to  use  the  same  type  of  good  offices 

47  The  Secretary  of  State  (Evarts)  to  the  Secretary  of  the  Navy 
(Thompson),  Oct.  18,  1880,  MS.,  Domestic  Letters,  vol.  34,  p.  649. 

48  Mr.  Thompson  to  Mr.  Evarts,  Oct.  19,  1880,  MS.,  Miscellaneous 

Letters,  1880,  part  I. 

49  During  the  civil  war  in  Chile  in  1891  “the  British  Government, 
on  the  request  of  that  of  Germany,  directed  that  the  protection  of 
British  ships  of  war  in  Chilean  waters  be  extended  to  German  sub¬ 
jects.”  (Moore,  op.  cit.,  vol.  IV,  p.  592.) 
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for  the  protection  of  Chinese  subjects  on  the  Isthmus  as  were 
covered  by  the  rules  laid  down  in  the  Department’s  circular 
instruction  for  the  exercise  of  good  offices  on  behalf  of  Swiss 
citizens,  “it  being  distinctly  understood  that  the  United 
States  consular  officer  should  not  thereby  become  a  consular 
officer  of  the  Chinese  Government,  and  that  the  consent  of 
the  Colombian  Government  should  first  be  obtained.”  50 

The  strictly  informal  protection  thus  granted  to  Chinese 
subjects  in  Panama  was  extended  in  subsequent  years  to  Chi¬ 
nese  in  other  American  republics.61  In  1894  the  Chinese 
Minister  at  Washington  approached  Secretary  of  State 
Gresham  about  the  matter,  as  a  result  of  which  the  Secretary 
sent  the  following  instruction  to  the  American  Minister  to 
Guatemala : 

Referring  to  your  No.  114,  of  the  26th  ultimo,  I  have  to  enclose  a 
copy  of  a  note  from  the  Chinese  minister,  of  the  16th  instant,  concern¬ 
ing  the  petition  addressed  to  him  by  Chinese  subjects  residing  in 
Guatemala. 

He  asks,  in  consequence  of  the  absence  of  any  treaty  relations  with 
that  Republic  permitting  Chinese  to  appoint  consular  representatives 
therein,  that  you  may  be  allowed  to  exercise  your  good  offices  in  behalf 
of  the  Chinese  subjects  living  in  Guatemala. 

This  is  not  an  unusual  request,  and  the  good  offices  of  the  diplo¬ 
matic  and  consular  representatives  of  the  United  States  have  been  em¬ 
ployed  for  the  protection  of  Chinese  elsewhere,  as  well  as  other  for¬ 
eigners.  The  interests  of  our  own  people  in  parts  of  Turkey,  where 
no  United  States  consular  officer  resided,  have  been  looked  after  by 
British  consular  officers. 

In  the  present  instance  your  efforts  are  to  be  confined  to  the  friendly 
intervention  in  case  of  need  for  the  protection  of  the  Chinese  in  their 
person  and  property  from  unjust  and  harsh  treatment.  You  are  not 
to  hold  any  representative  character  or  function  as  respects  the  Chinese 
Government,  and  are  to  act  informally.  Before  taking  any  steps  in 

50  Ibid..,  p.  596. 

51  Consular  good  offices  were  also  extended  to  Chinese  in  Hawaii 
in  1892;  see  the  Secretary  of  State  (Foster)  to  the  American  Minister 
to  Hawaii  (Stevens),  no.  54,  Sept.  8,  1892,  and  no.  55,  Sept.  22,  MS., 
Hawaii,  Instructions,  vol.  3,  pp.  152-153. 
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the  matter,  however,  you  should  represent  to  the  Guatemalan  Govern¬ 
ment  the  wish  of  the  Chinese  minister,  and  the  willingness  of  your 
government  to  accede  thereto,  as  herein  indicated,  provided  the  assent 
of  the  Guatemalan  authorities  is  entirely  favorable.  The  decision  of 
that  Government  upon  the  subject  should  be  reported  to  the  Depart¬ 
ment.52 

The  Guatemalan  authorities  did  accede  to  the  request  but 
as  a  formality  and  courtesy  they  felt  that  an  official  request 
should  come  to  them  from  the  Chinese  Government  or  its 
representative  in  Washington.  In  January  1896  a  sealed 
note  from  the  Chinese  Minister  at  Washington  was  duly  trans¬ 
mitted  and  delivered  to  the  Guatemalan  Government  by  the 
American  Minister.63  In  1894  the  United  States  Government 
agreed  to  extend  its  good  offices  to  Chinese  subjects  in  Costa 
Rica,  but  the  Costa  Rican  authorities  declined  to  grant  their 
consent,  on  the  ground  “that  the  number  of  Chinese  there  was 
small,  and  that  the  immigration  of  Chinese  was  forbidden  by 
law”.64 

In  1896  American  good  offices  for  Chinese  subjects  were 
extended  to  Nicaragua  and  Salvador  with  the  consent  of  the 
governments  concerned.  The  note  from  the  Chinese  Min¬ 
ister  at  Washington  requesting  the  extension  of  American 
good  offices  reveals  an  interesting  aspect  of  that  historical 
relationship,  to  which  reference  was  made  in  chapter  I,  be¬ 
tween  the  practice  of  employing  foreigners  as  diplomatic  or 
consular  officials  and  the  practice  of  seeking  third-party 
protection : 

Sir:  I  have  the  honor  to  state  that  upon  my  receipt  in  June,  1894,  of 
a  petition  from  the  Chinese  residents  in  Bluefields,  Nicaragua,  propos¬ 
ing  the  appointment  of  Mr.  Ferdinand  Beer,  an  American  citizen,  as  a 
consular  representative  of  China  there,  I  addressed  a  note  to  youi  De 
partment,  asking  its  good  offices  in  obtaining  information  regarding  the 
character  and  standing  of  the  said  Mr.  Beer,  which  it  did  in  due  course 
by  transmitting  to  me  copy  of  a  note  from  the  United  States  Minister 

52  Foreign  Relations ,  1896,  p.  377. 

58  Ibid.,  p.  378. 

54  Moore,  op.  cit.,  vol.  IV,  p.  590. 
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to  Nicaragua,  speaking  favorably  of  that  gentleman.  It  would  have 
been  a  matter  of  gratification  to  me  to  bring  about  the  appointment  of 
Mr.  Beer  as  a  consular  agent  of  China,  but  the  non-existence  of  treaty 
relations  between  China  and  Nicaragua  precluded  the  possibility  of 
taking  such  a  step.  As  there  are  diplomatic  and  consular  represent¬ 
atives  of  the  United  States  in  Nicaragua — and  taking  for  a  precedent 
the  case  of  Guatemala,  where  the  United  States  Minister,  by  courtesy 
of  his  Government  toward  that  of  China,  is  permitted  to  exercise  his 
good  offices  on  behalf  of  Chinese  residing  in  that  Republic — I  am  led 
again  to  invoke  the  friendly  offices  of  the  United  States  Government,  by 
which  the  ministers  and  consuls  of  the  United  States  may  be  invested 
with  the  proper  authority  to  afford  protection  to  those  Chinese  who 
may  reside  in  that  country,  and  to  ask  that  you  will  kindly  direct  the 
honorable  minister  to  obtain  the  assent  of  the  Nicaraguan  Government 
to  the  proposed  arrangement.  .  .  .“ 

In  connection  with  the  protection  of  Chinese  in  Nicaragua 
and  Salvador,  Secretary  of  State  Olney  suggested  that  the 
American  Minister,  who  was  accredited  to  both  countries, 
might  work  out  a  certificate  in  consultation  with  the  Nica¬ 
raguan  and  Salvadoran  authorities  along  the  following  lines : 


I, _ (Minister  or  Consul) ,  of  the  United  States  of  America, 

certify  that _ claims  to  be  a  subject  of  the  Emperor  of  China, 


resident  in  (Salvador/  Nicaragua)  and  that  upon  proving  his  status  as 
such  Chinese  subject  he  is  under  the  protection  of  the  Government  of 
the  United  States  and  entitled  to  the  good  offices  of  the  diplomatic  and 
consular  officers  thereof  in  case  of  need,  in  pursuance  of  an  understand¬ 
ing  between  the  Governments  of  (Salvador/  Nicaragua)  and  China  to 
that  end.58 

This  informal  exercise  of  good  offices  for  Chinese  in  various 
republics  of  Central  America  spread  during  the  present  cen¬ 
tury  to  various  other  countries  in  South  America  and  the 
Caribbean  area.  It  appears  that  in  most  instances  the  use 
of  certificates  similar  to  the  one  above  mentioned  was  recom¬ 
mended  by  the  Department.57  With  reference  to  the  pro- 


50  Foreign  Relations ,  1897,  pp.  94—95. 

88  Ibid.,  pp.  96,  425-426;  Moore,  op.  cit.,  vol.  IV,  pp.  590-591. 
57  See  Hackworth,  op.  cit.,  vol.  IV,  p.  489. 
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tection  of  Chinese  subjects  in  Guatemala  in  1903  the  Ameri¬ 
can  Minister  was  instructed  to  employ  his  good  offices  “to 
secure  for  them  the  same  degree  of  protection  from  tort”  as 
he  “could  demand  of  right  for  an  American  citizen  similarly 
circumstanced”.58  He  was  not,  however,  to  present  claims 
of  Chinese  to  the  Guatemalan  Government.  In  an  instruc¬ 
tion  to  the  Consul  General  at  Guayaquil  in  1909  the  Depart¬ 
ment  further  explained  the  nature  of  this  protection  as 
follows : 

This  Government  desires  its  representatives  to  endeavor  to  protect 
Chinese  from  oppression  and  injustice,  but  in  using  their  good  offices 
in  accordance  with  the  Department’s  instructions  American  officials 
should  remember  that  this  Government  cannot  lend  its  support  to  Chi¬ 
nese  who  may  desire  to  use  such  influence  to  strengthen  their  position 
in  factional  quarrels  nor  can  it  permit  them  to  invoke  the  threat  of 
American  interference  in  the  settlement  of  private  differences.59 

Like  the  intermittent  protection  of  Swiss  citizens,  the  pro¬ 
tection  of  Chinese  nationals  by  American  diplomatic  and  con¬ 
sular  officers  has  continued  up  to  the  present  time.  In  1941 
good  offices  for  Chinese  citizens  were  extended  in  Colombia, 
Dominican  Republic,  Ecuador,  Haiti,  Honduras,  and  Ven¬ 
ezuela.  With  the  subsequent  expansion  of  the  Chinese  for¬ 
eign  service  this  list  has  been  reduced  to  Colombia,  Ecuadoi, 
and  Haiti.60 

9.  SINO-JAPANESE  WAR,  1894-1895 


Upon  the  outbreak  of  the  Sino- Japanese  War  in  July  1894, 
the  American  Charge  d’ Affaires  at  Peking,  Chailes  Denby, 
Jr.,  sent  the  following  telegram  to  the  Secretary  of  State: 

Have  received  a  telegram  from  the  United  States  minister  in  Japan 
with  reference  to  taking  Japanese  citizens  under  the  protection  of  the 


58  Foreign  Relations ,  1903,  p.  573. 

59  Hackworth,  op.  cit.,  vol.  IV,  p.  490. 

«o  Foreign  Service  Regulations,  January  1941,  chap.  XII,  sec.  3;  Cir¬ 
cular  Instruction,  Apr.  30,  1945,  serial  number  362,  file  704.0000/4- 
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United  States  in  case  of  war.  Chinese  Government  has  given  consent 
and  asks  the  United  States  to  protect  Chinese  in  Japan.  A  reply  is 
requested.61 

In  reply  Secretary  Gresham  sent  the  following  telegram 
to  Mr.  Denby  and,  mutatis  mutandis,  to  Mr.  Dun,  the  Ameri¬ 
can  Minister  to  Japan: 

China  acceding,  you  may  act  as  custodian  Japanese  legation  and 
afford  friendly  offices  for  the  protection  Japanese  subjects  in  China, 
either  directly  or  through  consuls  acting  under  your  instructions,  but 
you  will  not  represent  Japan  diplomatically.62 

On  August  1  the  Japanese  Charge  d’ Affaires  turned  over 
the  Japanese  Legation  at  Peking  to  Mr.  Denby  and  pro¬ 
ceeded  to  leave  the  country.  Five  days  later,  Mr.  Denby 
received  a  notification  from  the  Chinese  Government  which 
was  to  inaugurate  the  famous  “case  of  the  Japanese  spies,” 
the  most  significant  incident  in  the  extension  of  American 
protection  in  the  Sino- Japanese  conflict.  The  notification 
in  question  stated  that  the  Tsung-li  Yamen  had  information 
that  Japanese  spies  had  been  sent  into  the  interior  of  China 
in  disguise  and  that  they  would  be  dealt  with  severely  if  they 
were  caught.  In  reply  Mr.  Denby  counseled  moderation 
and  humanity.63  Shortly  thereafter  it  appeared  that  the 
Prefect  of  Shanghai  observed  two  Japanese  in  Chinese  cloth¬ 
ing  in  the  French  concession  and  induced  the  French  Consul 
to  arrest  them. 

The  latter  delivered  them  over  to  the  consul-general  of  the  United 
States,  who  refused  to  give  them  up  without  definite  instructions  from 
the  United  States  Legation.  The  Chinese  Government  demanded 
their  delivery.  Mr.  Denby  suspended  action  and  requested  instructions. 
He  did  this,  as  he  stated,  for  two  reasons.  One  was  that  the  exclusive 
jurisdiction  of  the  Chinese  authorities  over  subjects  of  a  power  at  war 

61  Foreign  Relations,  1894,  p.  95. 

62  Loc.  cit.;  these  documents  are  also  reproduced  in  Moore,  op.  cit., 
vol.  IV,  pp.  601-610,  where  the  incident  is  treated  at  considerable 
length. 

63  Foreign  Relations,  1894,  pp.  100-101. 
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with  China,  resident  in  the  foreign  settlements  at  Shanghai,  was  suffi¬ 
ciently  in  doubt  to  justify  the  foreign  authorities  in  demanding  proof  of 
guilt  and  stipulating  for  a  fair  trial  before  giving  up  such  subjects  when 
accused.  The  custom  in  time  of  peace  as  to  foreigners  residing  in 
Shanghai,  who  were  subjects  of  a  foreign  power  having  no  treaty  with 
China  and  hence  not  enjoying  the  privileges  of  extraterritoriality,  was  to 
be  tried  when  arrested  for  crime  by  the  “mixed  court,”  namely,  a 
Chinese  magistrate  sitting  with  a  foreign  “assessor.”  The  foreigners  at 
Shanghai  wished  to  establish  the  principle  that  this  procedure  should  be 
followed  in  time  of  war  against  subjects  of  a  belligerent  power.  They 
were  strongly  averse  to  establishing  the  precedent  that  China  should 
have  exclusive  jurisdiction  over  such  persons.  During  the  Franco- 
Chinese  war,  Russia,  said  Mr.  Denby,  used  her  good  offices  for  the  pro¬ 
tection  of  the  French  in  China,  and  French  subjects  arrested  at  Shang¬ 
hai  were  actually  brought  before  the  Russian  consul  for  hearing,  and 
China  had  made  no  effort  to  interfere  with  them.  The  second  reason 
for  suspending  action  was  stated  to  be  that  of  humanity.  It  was  sug¬ 
gested  that  the  consuls  of  the  United  States  should  act  as  arbitrators  in 
the  matter.64 


With  this  reasoning  the  Department  of  State  was  not  in 
agreement  j  telegraphic  instructions  were  immediately  sent 
to  Mr.  Denby  at  Peking  that  the  two  suspects  were  to  be  sur¬ 
rendered  unconditionally  to  the  Chinese  authorities.  On 
the  same  day  (August  29)  detailed  instructions  were  sent  to 
Mr.  Denby  and  Mr.  Dun  in  order  to  clarify  the  nature  of  the 
protective  functions  with  which  they  were  charged.  The 
instruction  to  Mr.  Denby  read  as  follows . 


The  action  of  the  Government  of  Japan,  in  committing  the  interests 
of  its  subjects  in  China  to  the  care  of  the  diplomatic  representative  of 
the  United  States  during  the  existence  of  hostilities  between  China  and 
Japan  renders  it  expedient  that  you  should  be  instructed  as  to  the 
nature  of  your  duties  in  the  delicate  situation  in  which  you  are  thus 

P' The  Japanese  Government,  when  it  solicited  the  interposition  of  our 
diplomatic  representative  in  China  in  behalf  of  Japanese  subjects  during 
hostilities,  was  informed  that  such  interposition  would  be  permitted 


Moore,  op.  cit,  vol.  IV,  pp.  606-607,  citing  Foreign  Relations, 

1894,  pp.  103-109. 
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with  the  consent  of  the  Chinese  Government.  Such  consent  has  been 
given.  Moreover,  the  diplomatic  representative  of  the  United  States 
at  Tokyo  has,  at  the  request  of  the  Chinese  Government  and  with  the 
consent  of  the  Government  of  Japan,  been  charged  with  the  care  of  the 
interests  of  Chinese  subjects  in  the  latter  country  pending  hostilities. 

The  function  with  which  you  are  thus  charged,  with  the  consent  of 
the  Government  to  which  you  are  accredited,  is  one  that  calls  for  the 
exercise  of  personal  judgment  and  discretion.  It  is  an  unofficial,  not 
an  official,  function.  A  minister  of  the  United  States  cannot  act  offi¬ 
cially  as  the  diplomatic  representative  of  another  power,  such  an  offi¬ 
cial  relation  being  prohibited  by  the  Constitution  of  the  United  States. 
But,  apart  from  this  fact,  the  circumstances  under  which  the  function  in 
question  is  to  be  discharged  imply  personal  and  unofficial  action.  The 
state  of  war  into  which  China  and  Japan  have  entered  is  inconsistent 
with  the  continuance  of  diplomatic  intercourse  between  them.  Your 
position  is  that  of  the  representative  of  a  neutral  power,  whose  attitude 
toward  the  parties  to  the  conflict  is  that  of  impartial  amity.  Your  in¬ 
terposition  in  behalf  of  the  subjects  of  one  of  them  is  not  to  be  considered 
as  an  act  of  partisanship,  but  as  a  friendly  office  performed  in  accord¬ 
ance  with  the  wishes  of  both  parties.  This  principle  you  are  constantly 
to  bear  in  mind,  in  order  that,  while  doing  what  you  can  consistently 
with  international  law  for  the  protection  of  the  interests  of  Japanese 
subjects  in  China,  you  may  not  compromise  our  position  as  a  neutral. 

By  consenting  to  lend  its  good  offices  in  behalf  of  Japanese  subjects  in 
China,  this  Government  can  not  assume  to  assimilate  such  subjects  to 
citizens  of  the  United  States,  and  to  invest  them  with  an  extraterri¬ 
toriality  which  they  do  not  enjoy  as  subjects  of  the  Emperor  of  Japan. 
It  can  not  assume  to  hold  them  amenable  to  the  laws  of  the  United 
States  nor  to  the  jurisdiction  of  our  minister  or  consuls;  nor  can  it 
permit  our  legation  or  our  consulates  to  be  made  an  asylum  for  offenders 
against  the  laws  from  the  pursuit  of  the  legitimate  agents  of  justice.  In 
a  word,  Japanese  subjects  in  China  continue  to  be  the  subjects  of  their 
own  sovereign,  and  answerable  to  the  local  law  to  the  same  extent  as 
heretofore.  The  employment  of  good  offices  in  their  behalf  by  another 
power  can  not  alter  their  situation  in  this  regard. 

On  several  proper  occasions  the  Government  of  the  United  States  has 
permitted  its  diplomatic  and  consular  representatives  to  exercise  their 
good  offices  in  behalf  of  the  citizens  or  subjects  of  a  third  power,  as  in 
Mexico  in  1867  and  in  the  Franco-German  war  in  1870.  For  many 
years  good  offices  have  been  exercised  by  our  diplomatic  and  consular 
representatives  in  behalf  of  citizens  of  Switzerland  in  China,  as  well  as 
in  other  countries,  where  the  Swiss  Republic  is  without  such  representa- 
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tives.  In  this  relation  it  is  proper  to  refer  to  an  instruction  of  this 
Department  to  its  diplomatic  representative  in  China,  of  July  25,  1872, 
in  which  the  protection  to  be  extended  by  our  minister  and  consuls  to 
Swiss  citizens  in  that  country  is  defined  as  follows : 

“The  protection  referred  to  must  necessarily  be  confined  to  the  per¬ 
sonal  and  unofficial  good  offices  of  such  functionaries.  Although  when 
exercised  to  this  extent  merely,  this  can  properly  be  done  only  with  the 
consent  of  the  Chinese  Government,  that  consent  must  not  be  allowed 
to  imply  an  obligation  on  the  part  of  a  diplomatic  or  consular  officer  of 
the  United  States  in  that  country  to  assume  criminal  or  civil  jurisdic¬ 
tion  over  Swiss  citizens,  or  to  make  himself  or  his  government  account¬ 
able  for  their  acts.” 

But,  while  you  are  to  act  unofficially,  you  will  carefully  examine  any 
complaints  that  may  be  laid  before  you  in  behalf  of  Japanese  subjects, 
and  make  such  representations  to  the  Chinese  Government  as  the  cir¬ 
cumstances  may  be  found  to  warrant;  and  in  all  ways  you  will  do  what 
you  can,  consistently  with  the  principles  heretofore  stated,  for  the  pro¬ 
tection  of  Japanese  subjects  in  China,  and  their  interests.66 

With  this  point  of  view  the  Japanese  Government  itself 
was  in  entire  agreement  and  the  case  was  officially  closed 
with  the  beheading  of  the  two  alleged  spies  by  the  Chinese 
authorities  at  Nanking  on  October  8.  In  other  lespects 
the  protection  which  the  United  States  gave  reciprocally  to 
Chinese  and  Japanese  during  the  war  of  1894—1895  appeals 
td  have  been  entirely  routine  except  for  the  fact  tnat  the 
Japanese  Government  after  the  conclusion  of  hostilities  of¬ 
fered  valuable  gifts  to  the  American  diplomatic  and  consular 
officers  who  had  protected  Japanese  interests  in  China. 

Inasmuch  as  the  friendly  offices  so  exerted  by  the  agents  of  the  United 
States  in  that  quarter  were  in  pursuance  of  formal  instructions,  and  were 
impartially  given,  as  well  to  Chinese  in  Japan  as  to  Japanese  m  China, 
at  the  request  of  each  government  and  as  a  usual  act  of  international 

00  Ibid.,  pp.  106-108. 

67  It  appears  from  Mr.  Denby’s  despatches  that  the  only  charge 
against  these  men  was  that  they  had  rendered  themselves  suspicious 
by  wearing  Chinese  clothing,  although  this  was  by  no  means  uncom¬ 
mon  among  Japanese  in  China.  Ibid.,  pp.  110-116. 
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consideration,  motives  of  delicacy  prompted  avoidance  of  all  appear¬ 
ance  of  personal  service  on  the  part  of  officers  who  only  discharged  a 
simple  duty  imposed  by  their  own  government.  The  Japanese  minister 
at  Washington  was  therefore  requested  to  make  known  to  the  Japanese 
Government  the  sentiments  of  this  Government  in  the  matter,  expressing 
due  appreciation  of  its  amicable  desires  with  equal  regret  at  being  un¬ 
able  to  permit  acceptance  of  the  proffered  gifts.68 

68  Report  of  Secretary  of  State  (Olney)  to  President  Cleveland, 
Foreign  Relations,  1896,  vol.  I,  p.  xxvii.  Section  126,  title  22,  of  the 
United  States  Code  (June  17,  1874)  provides  that  no  diplomatic  or 
consular  officer  shall  “ask  or  accept,  for  himself  or  any  other  person, 
any  present,  emolument,  pecuniary  favor,  office,  or  title  of  any  kind 
from  any  such  [foreign]  government.”  (Hackworth,  op.  cit.,  vol.  IV, 
p.  476.) 


CHAPTER  III 

LATER  DEVELOPMENTS ,  i8gg-ig4g 

1.  THE  BOER  WAR,  1899-1900 

BY  telegram  dated  October  13,  1899  the  American  Consul 
at  Pretoria  notified  the  Secretary  of  State  that,  pend¬ 
ing  confirmation  from  the  Department,  he  had  accepted 
charge  of  British  interests  in  the  emergency  on  the  request  of 
the  British  Government,  transmitted  through  the  British 
agent  in  that  city.1  Consul  Macrum’s  action  was  approved 
by  the  Department  and  the  Acting  Secretary  of  State  assured 
the  British  Ambassador  at  Washington  that  the  United 
States  Government  would  be  pleased  to  permit  its  Consul  at 
Pretoria  “to  afford  to  British  interests  in  that  quarter  the 
friendly  and  neutral  protective  offices  usual  in  such  contin¬ 
gencies”.2  The  Government  of  the  South  African  Republic, 
however,  refused  to  recognize  the  American  Consul  as  an 
intermediary  between  the  belligerent  governments,  although 
it  did  not  object  to  his  exercising  good  offices  in  giving  advice 
and  assistance  to  British  subjects.3  Early  in  November  Mr. 
Macrum,  in  response  to  instructions  from  the  Department, 
endeavored  to  transmit  money  to  a  certain  British  officer 
prisoner  and  to  report  on  the  health  of  anothei .  His  effoi  ts 
were  rebuffed  by  the  Boer  authorities  who  stated  that  “these 
requests  should  come  through  the  proper  military  channels”.4 

i  The  Consul  at  Pretoria  (Macrum)  to  the  Secretary  of  State 
(Hay),  unnumbered  telegram,  Oct.  13,  1899,  MS.,  Pretoria,  Des¬ 
patches,  vol.  1. 

2  Foreign  Relations ,  1899,  p.  350. 

3  Consul  Macrum  to  Assistant  Secretary  of  State  Hill,  no.  78,  Oct. 
27,  1899,  MS.,  Pretoria,  Despatches,  vol.  1. 

4  Id.  to  id.,  no.  82,  Nov.  9,  1899. 


68 


LATER  DEVELOPMENTS,  1899-1945 


69 


In  response  to  this  communication  the  British  Government 
wished  it  pointed  out  to  the  Transvaal  Government  that  it 
was  departing  from  the  usual  practice  in  not  allowing  the 
friendly  offices  of  the  United  States  Consul  to  be  used  on 
behalf  of  these  prisoners : 

Lord  Salisbury  calls  attention  to  the  fact  that  during  the  Crimean 
war  monies  for  British  prisoners  in  Russia  and  for  Russian  prisoners  in 
England  were  distributed  through  the  Danish  representatives  in  St. 
Petersburg  and  London.  Further  that  during  the  Franco-Prussian  War 
monies  were  handed  to  the  French  prisoners  in  Germany  through  the 
British  Representative  in  Germany  and  French  Prisoners  were  allowed 
to  send  their  letters  to  France  from  Germany  through  the  British 
Foreign  Office. 

Lord  Salisbury  desires  me  to  add  that  it  is  understood  that  reciprocal 
privileges  would  of  course  be  granted  to  Boer  prisoners  in  our  hands.8 

When  W.  Stanley  Hollis,  as  Mr.  Macrum’s  successor, 
attempted  to  arrive  at  a  solution  of  this  problem  with  the  Boer 
authorities,  he  encountered  strong  opposition.  F.  W.  Reitz, 
the  State  Secretary  of  the  South  African  Government,  said 
with  emphasis  to  Mr.  Hollis,  “We  got  rid  of  the  British  agent 
on  the  11th  of  October  last,  and  God  willing,  we  will  never 
have  another  one  here.”  0  After  a  lengthy  discussion  they 
reached  an  agreement,  which  Mr.  Hollis  confirmed  in  writing 
on  January  31  to  Mr.  Reitz: 

.  .  .  As  I  understand  it,  the  views  of  your  Government  in  this 

matter  are  as  follows : 

1.  The  Government  of  the  South  African  Republic  objects  to  recog¬ 
nizing  the  United  States  (or  any  other)  consular  officer  as  the  official 
representative  of  the  British  Government  during  the  present  war. 

2.  The  Government  of  the  South  African  Republic  objects  to  the 
transmission  by  the  United  States  Consul  of — 

(a)  Official  communications  from  the  British  Government  and  ad¬ 
dressed  to  the  Government  of  the  South  African  Republic. 

6  The  British  Ambassador  (Lord  Pauncefote)  to  the  Secretary  of 
State  (Hay),  Nov.  22,  1899,  MS.,  Notes  from  Great  Britain,  vol.  132. 

6  Foreign  Relations ,  1900,  p.  621. 
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( b )  Official  communications  from  the  British  Government  and  ad¬ 

dressed  to  British  prisoners  here. 

(c)  Moneys  or  funds  sent  by  the  British  Government  to  British 

prisoners  here. 

On  the  other  hand,  I  understand  that  the  Government  of  the  South 
African  Republic  will  have  no  objection  to  the  performance  by  the 
United  States  consul  at  this  capital  of  the  following  services  on  behalf 
of  the  British  prisoners  of  war  and  their  friends : 

1.  The  forwarding  of  letters  and  papers  sent  by  friends  or  relatives 
of  the  prisoners. 

2.  The  distribution  of  funds  (under  the  supervision  of  the  war  office 
of  the  South  African  Republic)  sent  to  the  British  prisoners  by  their 
friends  or  relatives. 

Provided  that  these  services  are  reciprocal  and  that  the  Government 
of  the  South  African  Republic  will  have  the  right  to  request  the  similar 
services  of  the  United  States  consular  officers  in  the  British  Possessions 
and  on  behalf  of  the  Boer  and  Afrikander  prisoners  of  war  that  are  now 
in  the  hands  of  the  British  authorities. 

I  further  understand  that  the  Government  of  the  South  African  Re¬ 
public  reserves  to  itself  the  right  to  revoke  any  or  all  of  the  privileges 
to  receive  letters,  money,  and  parcels  now  enjoyed  by  the  British  prison¬ 
ers  of  war  in  this  Republic,  and  that  the  fact  that  Boer  or  Afrikander 
prisoners  of  war  in  the  hands  of  the  British  authorities  are  not  receiving 
kind  and  humane  treatment,  or  are  denied  privileges  similar  to  the 
privileges  now  allowed  to  British  prisoners  of  war  in  the  South  African 
Republic,  will,  if  proven  to  your  satisfaction,  be  deemed  sufficient  cause 
and  reason  for  such  action  on  the  part  of  your  honorable  Govern¬ 
ment.  .  .  .7 

These  terms  of  reference  for  the  protective  functions  of 
the  American  Consul  were  noticeably  restrictive  and  may 
have  been  the  result  in  part  of  the  failure  of  Mr.  Hollis  (who 
was  outspokenly  pro-Boer)  8  to  press  for  a  broader  and  more 
official  recognition  of  his  position  respecting  British  inteiests 
in  the  South  African  Republic.  Shortly  thereafter  Mr. 
Hollis  was  transferred  to  Lourengo  Marques  and  his  place  at 
Pretoria  was  taken  by  Adelbert  Hay,  the  son  of  the  Secretary 


7  Ibid.,  p.  622. 

8  Consul  Hollis  to  Assistant  Secretary  of  State  Hill,  no.  97,  Dec.  20, 
1899,  MS.,  Pretoria,  Despatches,  vol.  1;  also  no.  99,  Dec.  26,  loc.  cit. 
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of  State.  Consul  Hay  reported  as  follows  on  the  situation  at 
the  time  of  his  arrival  at  Pretoria : 

Before  my  arrival,  the  local  papers  published  articles,  saying  that  I 
was  coming  with  a  strong  English  sentiment  and  that  I  had  received 
my  instructions  from  London.  So  I  came  looked  upon  as  an  enemy  and 
with  suspicion,  but  I  am  glad  to  say  that  I  have  been  able  to  change 
that  opinion  and  now,  convinced  of  my  neutrality,  every  official  with 
whom  I  have  any  dealings,  shows  me  every  courtesy  and  assistance.  .  .  . 

My  position  here  in  connection  with  British  affairs  is  a  hard  one  to 
define  as  I  can  find  no  specific  instructions  from  the  Department  of 
State  on  the  subject  or  from  the  Government  of  the  South  African 
Republic. 

The  only  thing  I  have  to  refer  to  is  a  statement  of  the  position  of  this 
consulate  drawn  up  by  my  predecessor  and  assented  to  by  the  Govern¬ 
ment  here  as  being  in  every  way  favourable  to  it.  However,  I  am  using 
my  own  discretion  in  regard  to  many  things  and  hope  I  may  do  what  is 
right. 

[Postscript]  I  have  learned  later  that  the  agreement,  drawn  up  by 
Mr.  Hollis  and  assented  to  by  the  State  Secretary  is  dated  January  31, 
and  no  understanding  existed  till  then.  I  mention  this  as  I  think  the 
statement  re  our  status  should  not  have  been  expounded  by  a  United 
States  Consul  whose  object  seemed  to  be  to  avoid  any  service  or  friend¬ 
liness  to  the  British  Government.9 

This  criticism  may  not  have  been  entirely  justified  for  on 
January  5  Mr.  Hollis  had  reported  that,  although  the  South 
African  Government  had  “taken  particular  pains  to  impress” 
him  with  the  fact  that  he  was  recognized  only  as  the  repre¬ 
sentative  of  the  United  States,  he  had,  nevertheless,  been 
able  “to  do  many  little  things  for  the  British  prisoners  here, 
and  for  their  friends”.  He  endeavored  to  furnish  every 
British  prisoner  in  Pretoria  “with  a  pipe  and  a  handfull  of 
tobacco”,  while  his  Consulate  was  “being  turned  into  a  post 
office  of  prisoners’  letters”.10 

It  does  not  appear  from  the  record  that  Consul  Hay  was 
able  to  do  much  more  than  his  predecessor  in  protecting 

9  Consul  Hay  to  Assistant  Secretary  Hill,  no.  4,  Feb.  10,  1900,  loc. 
cit. 

10  Mr.  Hollis  to  Mr.  Hill,  no.  105,  Jan.  5,  1900,  loc.  cit. 
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British  interests.  Small  sums  of  money,  newspapers,  and 
parcels  of  tobacco  sent  by  friends  were  regularly  transmitted 
to  British  prisoners  of  war.11 * * V  Much  time  and  effort  was  con¬ 
sumed  in  acting  on  inquiries  coming  from  the  British  Em¬ 
bassy  at  Washington  via  the  Department,  respecting  the 
welfare  and  whereabouts  of  British  subjects,  including  prison¬ 
ers  of  war,  in  the  South  African  Republic.12  The  personal 
effects  of  some  deceased  British  prisoners  were  sent  to  their 
next  of  kin  by  the  American  Consul,  who  also  transmitted 
certain  sums  of  money  intended  for  Boer  widows  and 
children.13 

It  does  not  appear  that  the  American  Consul  ever  visited 
any  prisoner-of-war  camps  or  had  much  occasion  to  employ 
his  good  offices  on  behalf  of  British  civilians  in  the  South 
African  Republic.  A  proposal  made  by  the  Netherland 
Minister  at  London  that  the  British  Government  should 
communicate  to  him  the  names  of  Boers  killed,  wounded,  or 
taken  prisoner  by  the  British  forces  was  agreed  to  by  the 
British  Government  on  the  condition  that  the  Boer  authori¬ 
ties  would  transmit  a  corresponding  list  of  British  prisoners 
and  casualties  to  the  American  Consul  at  Pretoria.  There 
is  no  evidence  that  action  was  ever  taken  on  this  matter  up  to 


11  Foreign  Relations,  1900,  pp.  622-623. 

12  Secretary  Hay  to  Lord  Pauncefote,  notes  or  memoranda  dated 
Feb  6,  10,  17,  28,  Mar.  3,  Apr.  14,  23,  26,  May  3,  12,  25,  1900,  MS., 
Great  Britain,  vol.  25.  Most  of  the  persons  subject  to  inquiry  were 
found  to  be  in  good  health.  One  report  (May  25,  1900)  had  a  cer¬ 
tain  Mr.  Malachlan  shot  by  the  Boers  on  Dec.  25  without  any  rea¬ 
sonable  cause.  Consul  Hay  investigated  and  reported  that  Mr. 
Malachlan  was  in  the  best  of  health  but  on  Dec.  25,  last,  “was  a  little 

excited  on  account  of  a  Chnstmas  dinner  ’. 

18  Consul  Hay  to  Assistant  Secretary  Hill,  no.  22,  June  21,  1900, 
MS.,  Pretoria,  Despatches,  vol.  1;  MS.,  Instructions  to  Consuls,  no.  37, 

V°^The  Secretary  of  State  (Hay)  to  the  Consul  at  Pretoria,  telegram, 
Dec.  11,  1899,  MS.,  Instructions  to  Consuls,  vol.  170,  p.  200. 
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the  time  of  the  occupation  of  Pretoria  by  British  troops  in 
June  1900.15 

2.  BRITISH  IN  BOLIVIA,  1899-1903 

In  the  winter  of  1899  a  revolution  broke  out  in  Bolivia,  in 
the  course  of  which  the  British  Minister  and  Consuls  with¬ 
drew  from  the  country.  In  April  George  H.  Bridgman, 
American  Minister  at  La  Paz,  was  sent  the  following  tele¬ 
gram  by  Secretary  of  State  John  Hay:  “On  request  British 
Government  you  will  protect  British  subjects  and  interests  if 
necessary.  Notify  Bolivian  authorities.”  18  The  Bolivian 
authorities  being  agreeable,  Mr.  Bridgman  took  over  the 
British  Legation  and  proceeded  to  use  his  good  offices  in  be¬ 
half  of  several  British  subjects  in  difficulty  with  the  Bolivian 
authorities.  During  the  following  spring  and  summer, 
however,  the  revolutionary  forces  successfully  took  over  the 
Government  of  Bolivia  but  failed  to  gain  British  recognition. 
Accordingly  the  new  Bolivian  Government  indicated  that 
British  recognition  might  be  required  before  it  could  permit 
Mr.  Bridgman  to  continue  the  use  of  his  good  offices  in  be¬ 
half  of  British  interests.17  In  response  to  instructions  from 
the  Secretary  of  State  based  on  a  request  of  the  British  Gov¬ 
ernment,  Mr.  Bridgman  wrote  to  the  Bolivian  Minister  of 
Foreign  Affairs  in  November  and  attempted  to  regularize  the 
matter  by  announcing  that  he  and  his  secretary,  Mr.  Zalles, 
had  been  instructed  to  assume  temporary  charge,  respec¬ 
tively,  of  British  diplomatic  and  consular  interests  in  Bolivia. 
To  this  the  Bolivian  Minister  of  Foreign  Affairs  replied  as 
follows : 

Sir:  It  is  pleasing  for  me  to  answer  the  esteemed  note  of  your  excel¬ 
lency  dated  the  4th,  instant,  No.  11,  in  which  you  have  the  kindness  to 

15  Consul  Hay  to  Assistant  Secretary  Hill,  no.  23,  June  28,  1900, 
MS.,  Pretoria,  Despatches,  vol.  1. 

10  The  Secretary  of  State  (Hay)  to  the  Minister  to  Bolivia  (Bridg¬ 
man),  Apr.  16,  1899,  MS.,  Bolivia,  Instructions,  vol.  2,  p.  118. 

17  Id.  to  id.,  ibid.,  no.  100,  Nov.  20,  1899,  p.  132. 
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inform  me  that  Messrs.  George  H.  Bridgman  and  Gerardo  Zalles  had 
been  urged  by  the  British  Government,  according  to  dispatch  trans¬ 
mitted  to  the  State  Department  in  Washington,  to  assume  the  repre¬ 
sentation  of  British  interests  in  Bolivia,  the  first  as  charge  d’affaires  and 
the  second  as  consul. 

It  will  be  very  satisfactory  to  me  to  receive  the  usual  documents  which 
will  accredit  your  excellency  and  Mr.  Zalles  in  this  new  character,  and 
that  will  procure  me  the  pleasure  to  cultivate  with  your  excellency 
double  diplomatic  relations ,18 


In  forwarding  a  copy  of  this  reply  to  the  Department  Mr. 
Bridgman  added  the  following  observations: 


There  could  have  been  no  mistake  in  that  the  Bolivian  Government 
regarded  it  as  a  regular  appointment  to  ministership  and  consulship, 
for  after  quoting  the  sentence  in  dispatch  and  cablegram  from  Washing¬ 
ton,  I  was  careful  to  explain  that,  with  my  secretary,  Mr.  Zalles.  [also 
American  consul],  we  were  asked  to  temporarily  assume  the  duties  of 
charge  d’affaires,  I  as  diplomatic  interests  might  require  and  Mr.  Zalles 
as  consular  interests  might  require,  over  the  subjects  and  interests  of 
Great  Britain  until  English  consular  officers  were  appointed.  As  shown 
in  inclosed  reply,  they  seem  to  make  no  distinction  between  temporary 

arrangement  and  regular  appointment. 

They  do  not  state  the  kind  of  document  they  name  as 

“usual”,  and  I  do  not  know  what  they  want,  unless  it  may  be  a  request 
similar  to  the  one  received,  signed  in  the  foreign  office  of  the  British 


Government.  .  .  .19 


In  response  to  this  despatch  Secretary  Hay  sent  to  Mr. 
Bridgman  the  following  instruction  designed  to  clarify  this 
confused  situation : 


In  reply  I  have  to  say  that  it  is  somewhat  unfortunate  that 
in  your  request  to  the  Bolivian  Government  you  announced  your  tem¬ 
porary  assumption  of  the  duties  of  British  charge,  and  also  Mr.  Zalles  s 
temporary  assumption  of  British  consular  representation.  So  pre¬ 
sented  the  Bolivian  Government  may  not  unnaturally  have  attached  a 
formality  to  your  official  position  which  would  not  have  been  the  case 
had  you  followed  the  general  rule  of  stating  that  you  had  been  asked 
to  continue  your  good  offices  in  behalf  of  British  subjects  and  interests 


.»  Foreign  Relations,  1899,  p.  109.  Italics  by  the  present  writer. 
10  Ibid.,  p.  108. 
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pending  the  designation  of  British  officers.  The  object  was,  not  to 
invite  your  recognition  in  the  character  of  British  charge  d’affaires  ad 
interim,  but  to  ask  that  in  the  absence  of  any  British  representative  you, 
as  the  United  States  minister,  might  be  permitted  to  speak,  unofficially 
and  by  way  of  good  offices,  in  favor  of  any  British  interests  which  might 
appear  to  deserve  that  kind  of  mediation  on  your  part.  The  latter  is 
the  usual  way  of  proceeding  when  unrepresented  foreign  interests  are 
provisionally  intrusted  to  a  representative  of  the  United  States  in  a  for¬ 
eign  country.  The  officer  whose  good  offices  are  thus  permitted  is  in 
no  sense  an  officer  of  the  unrepresented  Government — He  does  not  re¬ 
port  to  it,  nor  take  its  orders.  Plis  communication  with  it  is  indirectly 
effected  through  his  own  Government.  Upon  your  making  this  clear 
to  the  Bolivian  Government  it  is  thought  there  can  be  no  difficulty  in 
the  way  of  your  exerting  your  good  offices  in  the  manner  asked  by  the 
British  Government  and  contemplated  by  the  instructions  sent  to  you.20 

It  appears  that  Mr.  Bridgman  eventually  managed  to 
clarify  the  matter  to  everyone’s  satisfaction  21  and  that  he  was 
permitted  by  the  Bolivian  authorities  to  continue  to  exercise 
his  good  offices  in  behalf  of  British  interests  until  he  was  re¬ 
lieved  of  the  charge  by  the  arrival  of  a  British  Minister  to 
Bolivia  in  April,  1 903 . 22  During  these  years  the  efforts  of  Mr. 
Bridgman  and  Mr.  Zalles  were  successful  in  obtaining  fair 
trials  for  several  British  subjects  who  had  been  imprisoned 
for  some  length  of  time  on  questionable  charges  and  in  pro¬ 
tecting  the  archives  of  the  British  Legation,  part  of  which 
had  been  removed  to  a  convent  during  the  revolution.23 

20  Ibid.,  pp.  109-110. 

21  Secretary  Hay  to  Minister  Bridgman,  no.  114,  Mar.  19,  1900, 
MS.,  Bolivia,  Instructions,  vol.  2,  p.  142;  Secretary  Hay  to  the  British 
Ambassador  (Lord  Pauncefote),  no.  1679,  Jan.  26,  1900,  MS.,  Notes 
to  Great  Britain,  vol.  25,  p.  78. 

22  In  response  to  the  Bolivian  request  for  the  “usual”  documenta¬ 
tion,  Lord  Salisbury  with  some  hesitation  had  addressed  a  note  to 
the  Bolivian  Foreign  Minister  via  Mr.  Bridgman,  but  the  latter  did 
not  find  it  necessary  to  present  this  document.  (Lord  Pauncefote 
to  Secretary  Hay,  Feb.  12,  1900,  MS.,  Notes  from  Great  Britain, 
vol.  132.) 

23  MS.,  Bolivia,  Instructions,  vol.  2,  pp.  120,  140,  151,  155,  168,  188. 
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3.  THE  RUSSO-JAPANESE  WAR,  1904-1906 


On  February  7,  1904,  the  Japanese  Minister  at  Washing¬ 
ton  received  the  following  telegram  from  Baron  Komura, 
the  Japanese  Minister  for  Foreign  Affairs : 

See  the  Secretary  of  State  as  soon  as  possible  and  ask  him  whether 
the  United  States  Government,  if  Russia  consents,  will  permit  its  em¬ 
bassy  in  St.  Petersburg  and  its  consulates  in  various  places  in  Russia  to 
assume  charge  and  protection  of  the  Japanese  subjects  and  interest  in 
Russia. 

You  will  add  that  the  Imperial  Government  retain  lively  apprecia¬ 
tion  of  friendly  offices  extended  to  them  by  the  United  States  during 
the  China- Japanese  war,  and  they  venture  to  hope  that  nothing  will 
prevent  the  United  States  from  acting  for  them  in  a  similar  capacity  in 
the  present  instance.24 

The  American  and  Russian  Governments  consented  to  this 
request,  and  while  the  American  Ambassador  took  charge  of 
the  Japanese  Legation  at  St.  Petersburg,  the  American 
Consul  at  Niuchwang  and  the  Commercial  Agent  at  Vladi¬ 
vostok  immediately  busied  themselves  with  making  arrange¬ 
ments  for  the  repatriation  of  Japanese  civilians  fiom  their 
respective  districts.25  Thanks  to  the  speedy  completion  of 
these  arrangements  this  repatriation  movement  was  quickly 
and  successfully  effected.  Two  other  large  groups  of  Japa¬ 
nese,  however,  encountered  considerable  difficulty  and  oc¬ 
casioned  strenuous  efforts  on  the  part  of  American  diplo¬ 
matic  and  consular  officers  in  Russia.  One  group  number¬ 
ing  some  600  Japanese  subjects,  including  several  consular 
officials,  was  detained  at  Korsakov  on  Sakhalin  Island  and 
was  reported  as  suffering  from  lack  of  food.  Through  the 
good  offices  of  the  United  States  arrangements  were  finally 
completed  in  May  1904  for  their  repatriation  on  a  British 
vessel  which  the  Japanese  Government  had  chartered  for 


24  Foreign  Relations,  1900,  p.  430. 

25  Ibid.,  p.  431.  France  undertook  the  protection 

ests  in  Japan,  ibid.,  p.  716. 
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the  purpose.28  The  other  group  of  Japanese  consisted  of 
those  from  the  interior  of  Russia,  including  Siberia,  who 
found  it  impossible  to  make  their  way  eastward  and  who  for 
the  most  part  were  rapidly  reduced  to  a  state  of  destitution 
through  loss  of  employment.  On  the  request  of  the  Japa¬ 
nese  Government  the  American  representatives  in  Russia 
made  arrangements  for  the  transportation  of  these  Japanese 
westward  through  Russia  and  in  October  1904  some  800 
Japanese  belonging  to  this  category  arrived  at  the  Japanese 
Legation  at  Berlin,  which  had  instructions  and  funds  for 
their  repatriation  to  Japan.27 

The  custody  of  Japanese  diplomatic  and  consular  premises 
during  the  war  was  apparently  discharged  without  untoward 
incident  except  for  the  fact  that  the  American  Commercial 
Agent  at  Vladivostok  permitted  the  Russian  admiral  of  the 
port,  who  was  also  the  president  of  the  local  Red  Cross  asso¬ 
ciation,  to  use  the  Japanese  consular  buildings  for  housing 
Red  Cross  nurses  and  patients,  after  removal  and  storage  of 
the  Japanese  furniture.  Although  the  American  Commer¬ 
cial  Agent  explained  that  he  had  taken  this  action  “on  re¬ 
quest”  and  in  order  to  protect  and  improve  the  property,  the 
Secretary  of  State  expressed  his  regrets  that  such  use  of  these 
buildings  had  been  permitted  without  having  previously  ob¬ 
tained  the  consent  of  the  Japanese  Government.  Fortu¬ 
nately,  the  Japanese  Government  expressed  itself  as  having 
“no  objection  to  the  premises  being  used  for  the  purpose 
indicated”.28 

The  most  significant  aspect  of  the  protection  of  Japanese 
interests  during  this  war  was  the  work  of  the  American  repre¬ 
sentatives  in  behalf  of  Japanese  prisoners  of  war.  Shortly 
after  the  beginning  of  hostilities  the  French  Minister  at  Tokyo 
in  charge  of  Russian  interests  addressed  a  note  to  the  Japa- 

29  Ibid.,  p.  722. 

27  Ibid.,  p.  435. 

28  Loc.  cit. 
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nese  Government,  requesting  that  he  be  sent  regularly  a  list 
of  the  Russian  prisoners  taken  by  the  Japanese,  such  lists  to 
indicate  the  name,  rank,  age,  military  unit,  and  all  cases  of 
death  among  prisoners  of  war.  On  a  basis  of  reciprocity 
the  Japanese  authorities  approved  this  proposal,  and 
throughout  the  war  the  American  Minister  at  St.  Petersburg 
received  and  transmitted  to  the  Japanese  Legation  at  Berlin 
such  lists  of  prisoners  of  war  as  were  sent  to  him  by  the  Rus¬ 
sian  authorities.29 

In  this  connection  it  should  be  pointed  out  that  article  XIV 
of  the  annex  to  The  Hague  convention  of  1899  respecting  the 
laws  and  customs  of  war  on  land  had  provided  for  the  estab¬ 
lishment  of  prisoner-of-war  information  bureaus  by  belliger¬ 
ents  for  the  purpose  of  maintaining  recoi  ds  and  answering 
inquiries  concerning  prisoners.30  This  convention,  however, 
had  not  gone  so  far  as  to  provide  for  the  official  interchange 
of  such  information  during  hostilities  and  in  this  respect  the 
practice  during  the  Russo-Japanese  War  marked  an  impor 
tant  advance  over  previous  procedure.31 

Even  more  significant  were  the  visits  to  prisoner-of-war 
camps  which  the  representatives  of  the  protecting  powers  in 
both  Russia  and  Japan  were  permitted  to  make  during  the 


29  Ibid.,  p.  716.  The  Japanese  proposed  that  these  lists  be  delivered 
by  each  side  every  ten  days,  but  the  Russians  agreed  only  to  transmit 

such  lists  “as  often  as  practicable”,  ibid.,  p.  719. 

30  Treaty  Series  403;  William  M.  Malloy,  Treaties,  Conventions, 
International  Acts,  Protocols  and  Agreements  between  the  United 
States  and  other  Powers  (Government  Printing  Office,  Washington, 
1910)  vol.  II,  p.  2050. 

*■  Sayuke  Takahashi,  International  Law  Applied  to  the  Russo-Japa¬ 
nese  War  (The  Banks  Law  Publishing  Company,  New  York  1908) 
pp  115-118.  During  the  Spanish-American  War  lists  of  Spanish 
prisoners  were  occasionally  transmitted  to  the  French  Ambassador  in 
charge  of  Spanish  interests  at  Washington  but  it  does  not  appear  that 
any  ^formation  bureau  was  established  or  that  lists  of  prisoners  an 
casualties  were  regularly  exchanged  (Foreign  Relations,  1898,  pp. 
797-798) . 
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course  of  this  conflict.  The  Hague  convention  of.  1 899  had 
referred  to  the  activities  of  “Relief  Societies  for  prisoners  of 
war”  and  had  provided  that  “Delegates  of  these  Societies 
may  be  admitted  to  the  places  of  internment  for  the  distribu¬ 
tion  of  relief  .  .  32  Nowhere  in  these  conventions  of 

1899,  however,  was  there  any  mention  of  an  official  pro¬ 
tecting  power  or  of  its  rights  and  privileges  in  connection 
with  prisoners  of  war.  It  is,  therefore,  noteworthy  that  the 
representatives  of  the  protecting  powers  in  Japan  and  Russia 
were  allowed  to  inspect  prisoner-of-war  camps  not  once,  but 
on  several  occasions,  and  that  on  one  such  inspection  the 
American  Vice  Consul  making  the  visit  was  permitted  to 
sample  the  food  given  to  the  Japanese  prisoners  for  their 
midday  meal.33 

After  the  conclusion  of  hostilities  the  American  Ambas¬ 
sador  at  St.  Petersburg  was  instructed,  if  the  Russian  Gov¬ 
ernment  acceded,  to  continue  his  “friendly  offices  in  behalf 
of  Japanese  Government  and  subjects  pending  the  reestab¬ 
lishment  of  the  Japanese  legation”  and  to  instruct  the  con¬ 
suls  in  Russia  accordingly.34  During  October,  November, 
and  December  the  American  representatives  in  Russia  com¬ 
pleted  the  arrangements  for  the  repatriation  of  approxi¬ 
mately  two  thousand  Japanese  prisoners  of  war  from 
European  Russia.35 

32  Malloy,  op.  cit.,  Art.  XV,  p.  2051. 

33  Foreign  Relations,  1905,  p.  601.  Takahashi,  op.  cit.,  pp.  95-102, 
has  published  the  text  of  a  memorandum  addressed  to  Vice  Consul 
Smith  by  the  Japanese  prisoners  in  the  camp  at  Medved  in  Nov¬ 
gorod,  and  one  of  Mr.  Smith’s  reports  of  his  visit  to  this  camp  where 
most  of  the  Japanese  prisoners  of  war  were  held  in  Russia.  Taka¬ 
hashi  states  that  the  sanction  of  the  Tsar  had  to  be  obtained  for  these 
visits  by  Mr.  Smith  since  an  imperial  ordinance  prohibited  all  visits 
to  prisoners  of  war  in  Russia  during  the  course  of  hostilities. 

84  Foreign  Relations,  1905,  p.  830. 

35  Ibid.,  pp.  608-610. 
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4.  FRENCH  INTERESTS  IN  VENEZUELA,  1906-1920 

In  January  1906  diplomatic  relations  between  France  and 
Venezuela  were  broken  as  a  result  of  long-standing  difficul¬ 
ties  respecting  unsettled  claims  of  French  citizens  against  the 
Venezuelan  Government.  The  French  Government  re¬ 
called  its  Charge  d’ Affaires  from  Caracas,  handed  passports 
to  the  Venezuelan  representative  at  Paris,  and  requested  the 
United  States  Government  to  assume  the  care  of  the  archives 
of  the  French  Legation  at  Caracas  and  the  protection  of 
French  citizens  in  Venezuela.86  In  this  manner  there  began 
one  of  the  most  protracted  and  administratively  complex 
incidents  in  the  history  of  American  protection  of  foreign 
interests. 

Complications  arose  at  the  very  outset  when  the  Vene¬ 
zuelan  Government  countered  the  move  of  the  French  Gov¬ 
ernment  by  revoking  the  exequaturs  of  French  Consuls  in 
Venezuela  and  by  requesting  the  United  States  Government 
to  have  its  representatives  take  charge  of  the  archives  of  the 
Venezuelan  Consulates  in  France.  It  appears  that  the 
French  Government,  which  had  only  contemplated  a  break 
in  diplomatic,  rather  than  consular,  relations,  was  somewhat 
taken  aback  by  this  action,  which  by  terminating  the  issu¬ 
ance  of  consular  invoices  practically  suspended  the  trade  with 
Venezuela  which  had  been  largely  carried  by  the  ships  of  the 
French  Transatlantic  Company.37  The  upshot  of  the  matter 
was  that  American  Consuls  were  instructed  to  take  charge  of 
Venezuelan  consular  archives  in  France,  without  performing 
any  consular  functions;  while  the  French  Consuls,  deprived 
of  exequaturs,  were  left  in  Venezuela  to  care  for  French  con¬ 
sular  archives  under  the  over-all  protection  of  the  American 
Minister  at  Caracas.  American  Consuls  in  Venezuela  were 
not  permitted  to  exercise  consular  functions  for  French  na¬ 
tionals  but  were  to  extend  their  informal  good  offices  on  be- 

38  Foreign  Relations,  1906,  part  2,  p.  1432. 

37  Ibid..,  pp.  1433-1434. 
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half  of  such  nationals  and  their  property  if  the  situation 
should  so  require.88 

While  this  anomalous  situation  was  evolving  from  the 
exchange  of  telegrams  between  Caracas,  Washington,  and 
Paris,  a  local  difficulty  of  considerable  significance  had  de¬ 
veloped  in  connection  with  the  departure  from  Venezuela  of 
the  French  Charge  d’ Affaires,  M.  Taigny.  On  January  10 
the  American  Minister,  W.  W.  Russell,  had  notified  the 
Venezuelan  Minister  of  Foreign  Affairs  of  the  severance  of 
relations  by  France  and  of  his  assumption  of  French  interests. 
On  the  following  day  this  note  was  acknowledged  and  Min¬ 
ister  Russell  had  an  interview  with  the  Venezuelan  Minister 
of  Foreign  Affairs,  to  whom  he  pointed  out  that  M.  Taigny 
would  probably  be  detained  for  a  few  days,  pending  the  ar¬ 
rival  of  a  French  man-of-war  at  La  Guaira.  On  the  thir¬ 
teenth  Taigny  went  to  La  Guaira  to  meet  the  incoming 
French  steamer  Martinique ,  which  was  scheduled  to  arrive 
the  following  morning.  When  the  vessel  arrived,  he  went 
aboard,  forcing  his  way  past  the  customs  authorities  who  had 
requested  to  see  his  papers.  With  M.  Taigny  still  aboard, 
the  vessel  was  ordered  by  the  Venezuelan  authorities  to  put 
off  from  the  dock  and  no  one  was  allowed  to  come  ashore. 
On  being  notified  of  this  state  of  affairs,  Mr.  Russell  called  on 
the  Minister  of  Foreign  Affairs  but  was  informed  that  M. 
Taigny  had  violated  the  laws  of  the  Republic  and  that  noth¬ 
ing  could  be  done.  Mr.  Russell  then  dispatched  M. 
Taigny’s  baggage  to  the  Martinique ,  which  sailed  on  the  fol¬ 
lowing  day.39  The  incident  provoked  a  strong  protest  from 
the  Dean  of  the  Diplomatic  Corps  at  Caracas,  to  which  the 
Venezuelan  Minister  of  Foreign  Affairs  replied  by  stating 
that  “Mr.  Taigny,  on  the  date  on  which  he  forcibly  went 
aboard  the  French  steamer  anchored  in  the  port  of  La 
Guaira,  had  no  diplomatic  character  after  Minister  Russell, 


38  Ibid.,  PP.  1435-1438. 
30  Ibid.,  p.  1451. 
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in  charge  of  the  negotiations  between  Venezuela  and  France, 
passed  to  this  ministry  his  official  note  of  the  10th  instant, 
and  of  which  note  the  national  executive  was  immediately 
informed,  and  to  which  note  said  American  Minister  Rus¬ 
sell  received  an  official  answer  on  the  11th  instant.  .  .  40 

When  the  Diplomatic  Corps  refused  to  accept  this  contention, 
the  Venezuelan  Foreign  Minister  reiterated  his  position  in 
the  following  words : 

Indeed,  after  the  handing  in  of  the  note  by  Mr.  Russell  in  the  name 
of  the  French  Government  and  the  answer  by  the  Venezuelan  Govern¬ 
ment,  what  character  can  be  given  to  M.  Taigny  from  the  moment  when 
the  French  Government  categorically  and  finally  declared  tha*  rela¬ 
tions  were  broken  off  and  that  M.  Taigny  was  withdrawn  from  the 
representation  which  he  had?  For  the  Government  of  Venezuela, 
and  for  those  who  represent  the  diplomatic  corps,  surely  M.  Taigny 
from  this  moment  was  nothing  more  than  a  French  citizen  in  Vene¬ 
zuela.  .  .  .a 

It  is  interesting  to  note  that  in  these  statements  there  was 
the  strong  implication  that  not  merely  the  ruptuie  of  rela¬ 
tions  but  also  the  recognition  of  Mr.  Russell  as  being  “in 
charge  of  the  negotiations  between  Venezuela  and  France 
had  served  to  deprive  M.  Taigny  of  his  diplomatic  character 
and  the  traditional  immunity  attaching  theieto.  The 
United  States  Government,  however,  agreed  with  the  foreign 
representatives  at  Caracas  that  “under  international  law 
diplomatic  immunities  and  the  right  to  be  protected  attach  to 
a  diplomatic  agent  even  though  his  powers  to  represent  and 
negotiate  for  his  government  may  have  been  suspended  oi 
terminated  by  recall  or  otherwise,  so  long  as  he  may  be  within 
the  jurisdiction  of  the  state  to  which  he  has  been  accredited, 
a  reasonable  time  for  his  withdrawal  therefrom  being 

accorded.4" 


40 1  bid.,  p.  1451. 

41  Ibid.,  p.  1455. 

42  Ibid.,  p.  1456. 
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During  the  years  1906  and  1907  the  activities  of  the 
American  diplomatic  and  consular  representatives  in  Vene¬ 
zuela  on  behalf  of  French  interests  were  confined  to  custody 
of  property,  to  informal  assistance  to  French  nationals,  and 
to  the  transmission  of  official  papers  and  information  re¬ 
specting  actions  taken  by  the  Venezuelan  authorities  on  the 
pending  claims  of  French  citizens  and  companies.  To  Min¬ 
ister  Russell’s  confidential  suggestion  that  he  be  permitted 
to  take  a  more  active  part  in  effecting  a  settlement  of  these 
claims,  Mr.  Adee,  on  behalf  of  Secretary  Root,  replied  that 
in  view  of  the  previous  failure  of  our  good  offices  in  this 
matter  it  would  be  well  not  to  renew  the  effort.43  As  a  matter 
of  fact  the  relations  between  the  United  States  and  Vene¬ 
zuela  were  becoming  ever  more  strained  as  a  result  of  a  num¬ 
ber  of  unsettled  claims  by  American  citizens  against  the 
Venezuelan  Government.  After  protracted  negotiations 
the  United  States  Government  finally  broke  diplomatic  re¬ 
lations  with  Venezuela  on  June  20,  1908  and  placed  “its 
interests,  property,  and  archives  in  Venezuela  in  the  hands  of 
the  representative  of  Brazil”.44  Consular  relations,  however, 
were  not  disturbed  and  the  American  Consuls  in  Venezuela, 
unlike  their  French  colleagues,  were  not  divested  of  their 
exequaturs.  The  clerk  of  the  American  Legation  at  Caracas 
remained  at  his  post  as  “in  charge  of  the  archives”  under  the 
direction  of  the  Brazilian  Charge.45 

The  French  Government  thanked  the  United  States  Gov¬ 
ernment  for  its  services  in  protecting  French  interests  in 

43  The  Minister  to  Venezuela  (Russell)  to  the  Secretary  of  State 
(Root),  June  24,  1906;  Assistant  Secretary  Adee  to  Mr.  Russell,  July 
3,  1906;  Mr.  Russell  to  Mr.  Adee,  July  23,  1906,  MS.,  Venezuela, 
Despatches,  vol.  60. 

44  For  the  history  of  these  negotiations  see  Foreign  Relations,  1908, 
pp.  774-822. 

45  Charge  Sleeper  to  the  Brazilian  Charge,  June  20,  1908,  ibid., 
p.  824. 
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Venezuela  and  stated  that  the  Brazilian  Minister  to  Vene¬ 
zuela  would  be  asked  to  take  charge  of  French  interests  in 
Caracas  at  the  same  time  that  he  assumed  charge  of  Ameri¬ 
can  interests.48  This  plan,  however,  produced  some  unfore¬ 
seen  complications.  The  V enezuelan  Government  accepted 
the  Brazilian  representative  at  Caracas  as  being  in  charge  of 
United  States  interests  but  refused  to  permit  him  simultane¬ 
ously  to  protect  French  interests,  on  the  grounds  that  the 
assumption  of  those  interests  might  cause  friction  in  the  good 
relations  between  Venezuela  and  Brazil.47  This  unexpected 
turn  of  events  left  the  American  Consuls  still  in  charge  of 
French  interests,  not  by  intent  but  simply  by  lack  of  anyone  to 
whom  they  might  properly  turn  over  those  interests. 

This  peculiar  situation  was  brought  to  the  attention  of  the 
Department  of  State  by  a  despatch  of  September  16  from  the 
American  Consul  at  Maracaibo,  who  reported  on  the  viola¬ 
tion  by  Venezuelan  authorities  of  the  United  States  consulai 
seal  which  he  had  placed  on  the  office  of  the  French  Cable 
Company.  The  Department  transmitted  this  information 
to  M.  Jusserand,  the  French  Ambassador  at  Washington, 
and  sent  back  to  Consul  Plumacher  at  Maracaibo  Ambas¬ 
sador  Jusserand’s  reply  which  thanked  him  for  the  assistance 
he  had  so  kindly  rendered  even  after  French  interests  were 
no  longer  in  his  official  care.48  This  communication  pro¬ 
duced  a  puzzled  inquiry  from  Consul  Plumacher,  couched  in 
his  usual  forthright  and  inimitable  style : 

I  beg  your  pardon  to  say  that  I  do  not  understand  the  meaning  of 
your  Instructions  or  better  said  the  meaning  of  Mr.  Jusserand  the 

French  Ambassador. 


The  French  Ambassador  (Jusserand)  to  the  Secretary  of  State 
(Root),  June  24,  1908,  MS.,  numerical  file,  vol.  223  case  2143/11. 

«  John  Brewer,  “in  charge  of  the  archives”,  to  the  Secretary  of  State 
(unnumbered),  Aug.  20,  1908,  MS,  numerical  file,  vol.  924,  case 

15«6The  Consul  at  Maracaibo  (Plumacher)  to  the  Assistant  Secretary 
of  State  (Bacon),  no.  2042,  Sept.  16,  1908,  iWd./3-8-9. 
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The  news  that  American  Officials  are  no  more  in  charge  of  the 
interests  of  French  Subjects  is  absolutely  new  to  me.  .  .  .  Since 

November  from  the  time  that  Mr.  Jusserand  considers  that  I  am  not 
Officialy  acting,  I  have  helped  two  French  destitute  Subjects  to  a  home 
passage  and  always  helping  the  sufering  French  who  call  at  the  Ameri¬ 
can  Consulate.  So  far  as  my  personal  acts  are  concerned  I  do  it  with 
pleasure  .  .  .  but  here  is  another  point.  I  am  in  charge  of  the 

property  of  the  French  Cable  and  if  I  am  relieved  of  the  Interests  of 
France  I  must  be  duly  notified  and  the  person  named  to  whom  I  have  to 
turn  over  the  French  Cable  property.  I  do  not  want  this  for  personal 
satisfaction,  but  to  safe  the  responsability  of  the  United  States  Con¬ 
sulate  which  I  have  the  honor  to  represent.  Somebody  must  take  over 
the  French  property  and  relive  our  responsibility.49 

The  Department  regarded  this  despatch  with  mingled 
humor  and  embarrassment.  The  Chief  of  the  Consular 
Bureau  noted  that  “Mr.  Plumacher  is  at  sea  and  has  suc¬ 
ceeded  in  getting  me  there  also.”  On  his  suggestion  the 
whole  question  was  carefully  reviewed  in  lengthy  memo¬ 
randa,  as  a  result  of  which  the  following  carefully  drafted 
note  was  sent  to  Ambassador  Jusserand: 

Your  note  of  June  24  last,  wherein  you  expressed  the  thanks  of  your 
Government  for  the  services  of  American  diplomatic  and  consular  offi¬ 
cers  in  Venezuela  in  the  protection  of  French  interests  there,  and  stated 
that  the  Brazilian  Minister  to  Venezuela  would  be  asked  to  take  charge 
of  French  interests  in  Caracas  at  the  same  time  he  assumed  charge  of 
American  interests,  was  duly  communicated  to  the  American  Consul 
at  Maracaibo. 

I  beg  now  to  advise  you  of  the  receipt  of  a  despatch  No.  2074,  of  the 
26th  ultimo,  from  the  Consul,  from  which  it  appears  that  he  has  not 
understood  the  arrangement  announced  in  your  note  as  including  the 
management  of  consular  interests,  inasmuch  as  he  reports  that  he  has 
continued  to  assist  French  citizens  [who]  apply  to  his  Consulate  for  aid. 
He  further  reports  that  he  has  in  charge  certain  property  of  the  French 
Cable  Company  and  requests  that,  if  he  is  no  longer  charged  with  the 
protection  of  French  interests,  he  be  advised  as  to  whom  he  shall  turn 
over  such  property. 

49  Consul  Plumacher  to  Assistant  Secretary  Bacon,  no.  2074,  Jan.  26, 
1909,  ibid./ 19. 
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I  shall,  therefore,  be  pleased  to  learn  from  you  the  wishes  of  your 
Government  in  the  premises.60 

In  reply  Ambassador  Jusserand  gracefully  stated  that 
there  was  no  reason  to  alter  what  had  been  going  on  “to  our 
great  satisfaction  and  gratitude,  as  you  are  about  to  resume 
normal  diplomatic  relations  with  Venezuela  and  have  con¬ 
sented  to  take  care  there  of  the  whole  of  our  interests,  as 
before.”  61  On  March  10  the  Department  sent  a  copy  of 
this  communication  to  Mr.  Plumacher  with  the  following 
word  of  instruction : 


Mr.  Russell  is  returning  to  Caracas  and  the  Department  has  author¬ 
ized  him  to  take  charge  of  French  diplomatic  interests  as  heretofore, 
in  the  absence  of  a  French  representative.  You  may  likewise  tempo¬ 
rarily  continue  to  look  after  French  interests  at  Maracaibo.52 

This  instruction  should  have  clarified  the  situation;  but  a 
curious  turn  of  events  caused  it  to  make  confusion  worse 

confounded. 

On  January  2,  1909  the  Venezuelan  Government  finally 
recognized  the  Brazilian  Charge  d’ Affaires  at  Caracas  as  be¬ 
ing  in  charge  of  French  diplomatic  interests.  On  February 
6  Senhor  Lorena  notified  the  American  Consuls  (whom  he 
regarded  as  still  in  charge  of  French  interests)  that  regular 
consular  relations  had  just  been  re-established  between  Vene¬ 
zuela  and  France  and  that  the  American  Consuls  were  to 
turn  over  French  interests  to  the  newly  appointed  French 
Consuls. 53  This  instruction  was  duly  carried  out,  but  the 
Department  did  not  receive  word  of  this  event  until  after  the 
instruction  of  March  10  had  been  sent  to  the  Consul  at  Mara¬ 
caibo.  Accordingly,  when  Mr.  Plumacher  received  this 


»  The  Secretary  of  State  (Bacon)  to  the  French  Ambassador  (Jus- 

ccrand'l  Feb.  24,  1909,  ibid./ 19. 

»  M  Jusserand  to  Mr.  Bacon,  Feb.  27,  1909  i6,V/20. 

«  Mr  Wilbur  J.  Carr,  Chief  Clerk,  to  Mr.  Plumacher,  no.  453, 

M»The  Minister  *to ‘ Venezeula  (Russell)  to  the  Secretary  of  State 
(Knox),  no.  346,  Mar.  22,  1909,  ibid./22. 
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instruction  on  April  10,  he  promptly  informed  the  French 
Consul  (to  whom  he  had  relinquished  French  interests  on 
February  19)  that  the  Department  of  State  wished  him  to 
“continue  to  look  after  French  interests  at  Maracaibo”. 
M.  d’Empaire  replied  that  by  order  of  the  Brazilian  Minister 
in  February  and  by  virtue  of  the  resumption  of  consular  rela¬ 
tions  between  France  and  Venezuela  he  had  officially  taken 
over  the  French  Consulate,  which  he  saw  no  reason  to  re¬ 
linquish  once  again  to  Mr.  Plumacher! 5i  It  was  not  until 
the  end  of  May  that  the  Department  realized  what  had  hap¬ 
pened  and  instructed  the  Consul  at  Maracaibo  that  he  was 
not  expected  to  relieve  M.  d’Empaire  of  the  functions  which 
the  latter  had  properly  assumed  in  February.65 

In  the  interim  the  United  States  Government  had  sent 
William  I.  Buchanan  to  Caracas  as  a  High  Commissioner  to 
negotiate  a  protocol  with  the  Venezuelan  Government  for 
the  settlement  of  the  claims  question  and  the  resumption  of 
diplomatic  relations.  The  Brazilian  Minister  at  Washington 
suggested  that  Senhor  Lorena  might  turn  over  French  in¬ 
terests  to  Mr.  Buchanan,  but  Secretary  Root  stated  that  this 
was  “impracticable  inasmuch  as  Mr.  Buchanan  is  not  an 
ordinary  diplomatic  agent  and  will  leave  Caracas  imme¬ 
diately  upon  establishing  a  basis  for  the  resumption  of  diplo¬ 
matic  intercourse.”  60  Diplomatic  relations  were  resumed 
on  March  14,  1909  with  the  arrival  of  Minister  Russell  in 
Caracas  and  on  the  following  day  he  relieved  the  Brazilian 
Minister  of  the  diplomatic  protection  of  French  interests.67 

54  Mr.  Plumacher  to  Assistant  Secretary  Wilson,  no.  2097,  Apr.  10, 
1909,  ibid. /23-24.  Id.  to  id.,  no.  2101,  Apr.  16,  1909,  ibid./ 25. 

55  Mr.  Carr  to  Mr.  Plumacher,  no.  457,  May  26,  1909,  ibid. /2b. 

56  Secretary  Root  to  Ambassador  Nabuco,  Jan.  15,  1909,  ibid. /13. 
Hackworth,  op.  cit .,  vol.  IV,  p.  492,  cites  the  wording  “resident  diplo¬ 
matic  agent”  employed  in  the  telegram  of  the  same  date  to  Mr. 
Buchanan. 

57  Minister  Russell  to  Secretary  Knox,  no.  346,  Mar.  22,  1909, 
ibid./ 22. 
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The  French  Consuls,  of  course,  remained  at  their  posts  and 
continued  to  serve  under  Mr.  Russell’s  supervision  until  May 
1913,  when  diplomatic  relations  were  finally  resumed  be¬ 
tween  France  and  Venezuela.6* 

The  incident,  however,  was  not  entirely  closed,  nor  was  it 
to  terminate  without  posing  one  final  problem.  In  Novem¬ 
ber  1911  the  American  Consul  at  Maracaibo  had  reassumed 
charge  of  French  interests,  and,  for  one  reason  or  another, 
he  was  not  relieved  of  this  duty  until  July  1920.69  At  that 
time  the  newly  appointed  French  Consular  Agent  requested 
that  there  be  turned  over  to  him  all  the  official  correspond¬ 
ence  of  the  Consulate  referring  to  the  protection  of  French 
interests.  Although  the  American  Consul  was  inclined  to 
accede  to  this  request,  he  was  instructed  by  the  Department 
to  inform  the  French  Consular  Agent  that  “inasmuch  as  this 
correspondence  is  official  correspondence  of  your  office  and 
a  part  of  the  records  of  the  office  and  is  correspondence  con¬ 
ducted  by  the  Consulate  at  Maracaibo  as  American  Consu¬ 
late  in  charge  of  French  interests,  and  not  as  French 
Consulate,  and  also  as  it  has  been  bound  in  with  the  other 
correspondence  of  the  Consulate,  you  regret  it  is  not  prac¬ 
ticable  to  comply  with  his  request”.  The  Consul  was  au¬ 
thorized,  however,  to  furnish  the  French  Consular  Agent 
with  such  information  from  this  previous  correspondence  as 
might  be  necessary  for  handling  matters  which  might  arise.60 

5.  WORLD  WAR  I,  1914-1918 

Upon  the  outbreak  of  World  War  I  the  major  task  of 
protecting  belligerent  interests  fell  upon  the  United  States, 
whose  representatives  during  the  period  of  American  neu- 

68  Ambassador  Jusserand  to  Secretary  Bryan,  May  6,  1913,  MS., 
file  731.51/57. 

59  Vice  Consul  Hickey  to  Secretary  Hughes,  no.  185,  July  20,  1921, 
MS.,  file  704.5131/8. 

60  Mr.  Carr  to  Consul  Dwyer,  Sept.  20,  1920,  ibid./ 5. 


LATER  DEVELOPMENTS,  1899-1945 


89 


trality  protected  the  interests  of  Britain,  Italy,  and  Japan  in 
Germany,  Austria-Hungary,  and  Turkey,  and  the  interests  of 
Germany  and  Austria-Hungary  in  France,  Russia,  Japan, 
and  most  parts  of  the  British  Empire.61  The  United  States 
also  protected  Turkish  interests  in  Japan,  France,  Mexico, 
and  the  British  Empire,  and  Serbian  interests  in  Germany, 
Turkey,  and  portions  of  Austria-Hungary.  American  repre¬ 
sentatives  also  handled  Belgian  interests  at  several  posts  as 
well  as  Rumanian  interests  after  that  country  became  a  bel¬ 
ligerent.  In  addition  to  these  belligerent  interests  the 
United  States  also  protected  a  number  of  Allied  or  neutral 
interests  at  a  number  of  posts  where  the  regular  diplomatic 
or  consular  representation  of  those  countries  was  suspended 
or  interrupted  as  a  result  of  the  war.62  The  magnitude  of 
these  protective  activities  necessitated  a  special  appropria¬ 
tion  by  Congress  of  the  sum  of  one  million  dollars,63  while 
the  importance  of  the  task  induced  Secretary  of  State  Bryan 
to  send  the  following  circular  instruction  dated  August  17, 
1914  to  all  diplomatic  and  consular  officers  of  the  United 
States : 

Gentlemen:  You  are  instructed,  in  assuming  charge  of  the  subjects 
or  citizens  and  the  interests  of  a  foreign  power  at  war  with  the  country 
to  which  you  are  accredited,  to  bear  in  mind  the  general  usages  of 
nations  in  relation  to  the  functions  exercised  by  you  upon  such  occasions. 

In  the  first  place  it  is  important  to  recall  that  the  care  and  protection 
of  foreign  interests  in  both  peace  and  war  is  based  upon  the  consent  of 
both  foreign  governments  concerned.  The  consent,  having  been  freely 
given,  may  as  freely  be  withdrawn  by  either,  and  as  a  consequence  you 
must  exercise  the  extra  duties  imposed  upon  you  with  candid 
impartiality. 

61  Hyde,  op.  cit.,  vol.  II,  2d  rev.  ed.,  p.  1299,  makes  a  statement 
erroneously  implying  that  the  United  States  protected  only  “the  inter¬ 
ests  of  nationals  of  belligerents  at  war  with  Germany  and  her  allies”. 

02  A  tabulation  of  the  foreign  interests  under  American  protection 
during  the  first  World  War  may  be  found  in  appendix  I. 

63  Foreign  Relations,  1914,  Supplement,  pp.  742-743. 
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In  the  second  place,  the  arrangement  contemplates  the  exercise  of 
no  official  function  on  your  part,  but  only  the  use  of  unofficial  good 
offices.  You  are  not  officers  of  the  unrepresented  government.  A 
diplomatic  or  consular  representative  of  the  United  States  can  not  act 
officially  as  a  diplomatic  or  consular  representative  of  another  power, 
such  an  official  relation  being  prohibited  by  the  Constitution  of  the 
United  States.  But  apart  from  the  fact  of  legal  disability  the  relations 
of  the  foreign  governments  concerned  necessarily  imply  personal  and 
unofficial  action.  The  state  of  war  existing  between  the  country  to 
which  you  are  accredited  and  the  country  for  which  you  are  acting,  is 
inconsistent  with  the  continuance  of  diplomatic  intercourse  between 
them.  Any  suggestion  on  the  part  of  either  country  for  such  intercourse 
should  be  referred  to  the  Department  for  its  consideration.  It  is  ex¬ 
pected  that  overtures  looking  to  the  resumption  of  diplomatic  intei- 
course  will,  if  made  through  the  medium  of  the  United  States,  be 
addressed  to  this  Government  for  transmission  to  the  belligerent 


concerned. 

Your  position,  therefore,  is  that  of  the  representative  of  a  neutral 
power  whose  attitude  toward  the  parties  to  the  conflict  is  one  of  im¬ 
partial  amity.  In  your  interposition  in  behalf  of  the  subjects  or  citizens 
of  one  of  the  belligerents  you  should  use  every  care  so  that  it  will  be 
regarded,  not  as  an  act  of  partisanship,  but  as  a  friendly  office  per¬ 
formed  in  accordance  with  the  wishes  of  both  parties.  You  should 
especially  avoid  any  action  which  might  compromise  the  United  States 
as  a  neutral  or  affect  the  amicable  relations  between  it  and  the  country 
to  which  you  are  accredited.  While  you  are  thus  exercising  these  un¬ 
official  functions  with  impartiality  and  discretion,  you  will,  nevertheless, 
examine  all  complaints,  which  may  be  laid  in  behalf  of  foreign  su  - 
iects  or  citizens  under  your  protection,  and  give  to  them  such  assistance 
and  make  such  representations  to  the  authorities  of  the  country  to 
which  you  are  accredited  as  may  seem  to  be  appropriate  m  accordance 
with  these  special  instructions  and  the  standing  instructions  of  the 


DTn  Conclusion  the  Department  anticipates  that  in  some  cases  questions 
mav  arise  regarding  your  authority  over  the  buildings  and  other  propei  y 
of  the  foreign  mission  or  consulate  in  your  charge.  You  are  advised, 
therefore,  that  your  function  in  this  respect  is  merely  that  of  a  custodian 
of  the  property  and  archives  of  the  unrepresented  government  Any  in- 
“erference  on  he  part  of  private  persons  or  officials  with  such  property 
should  be  the  subject  of  an  unofficial  representation  or  protest  to  the 
authorities  of  the  government  which  is,  by  the  rules  of  mternattonal  law, 
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charged  with  the  security  of  diplomatic  and  consular  premises  and 
archives  of  foreign  governments.  If  in  connection  with  these  duties 
you  are  requested  or  it  appears  desirable  as  a  means  of  protection  to  raise 
the  flag  of  the  United  States  over  the  building  of  a  foreign  mission  or 
consulate,  you  will  bear  in  mind  that  this  should  not  be  done  except 
with  the  consent  of  the  authorities  of  the  government  to  which  you  are 
accredited,  and  in  strict  compliance  with  the  laws  of  the  land. 

As  it  may  be  desirable  to  hold  a  foreign  government,  of  whose  inter¬ 
ests  you  may  be  in  charge,  responsible  for  the  reimbursement  of  ex¬ 
penditures,  which  you  may  make  as  a  result  of  such  service,  you  will 
keep  accurate  account  of  all  additional  expense  incurred  in  behalf  of 
such  government,  its  subjects  or  citizens,  and  their  interests,  rendering 
the  same  to  this  Department,  when  required,  with  such  vouchers  there¬ 
for  as  you  may  be  able  to  obtain.04 

These  were  probably  the  most  thorough  and  judi¬ 
cious  instructions  which  had  ever  been  issued  to  American 
representatives  in  charge  of  foreign  interests,  but  their  inter¬ 
pretation  in  the  midst  of  the  passions  and  problems  resulting 
from  the  outbreak  of  war  proved  to  be  no  easy  matter.  A 
number  of  American  officers  found  that  it  was  extremely 
difficult  to  remain  at  all  times  within  the  bounds  of  “impar¬ 
tial  amity”  and  to  discharge  adequately  their  protective 
responsibilities  solely  by  means  of  “unofficial”  representa¬ 
tions.  A  few  instances  will  suffice  to  illustrate  the  extraordi¬ 
nary  difficulties  which  beset  the  path  of  “candid  imparti¬ 
ality”  in  the  early  weeks  of  war. 

Two  days  after  the  American  Charge  d’ Affaires  at  St. 
Petersburg  had  taken  charge  of  German  interests  in  Russia, 
a  large  crowd  attacked  and  completely  wrecked  the  interior 
of  the  German  Embassy  building  in  that  city.65  The  Ger¬ 
man  custodian  was  murdered  and  it  was  not  until  after  the 
building  was  thoroughly  ransacked  that  the  Minister  of  the 
Interior  appeared  on  the  scene  with  sufficient  police  to  dis- 

64  Ibid.,  pp.  740-741. 

65  The  preceding  day  the  American  Charge  had  decided  that  in 
view  of  the  “perfectly  calm  situation”  he  would  not  raise  the  Ameri¬ 
can  flag  over  the  German  Embassy!  {Ibid..,  pp.  37-38.) 
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perse  the  mob.  Stunned  by  this  outrage,  the  American 
Charge  registered  an  official  protest  with  the  Russian  For¬ 
eign  Office,  accused  the  Russian  authorities  of  “criminal 
negligence”,  and  intimated  that  the  United  States  Govern¬ 
ment  might  request  a  “formal  apology  and  complete  satis¬ 
faction  and  reparation  for  loss  of  life  and  property”.66 

Only  three  days  later,  however,  a  number  of  Russian 
soldiers,  including  officers,  entered  the  Austrian  Embassy 
without  the  consent  of  the  American  Charge  and  started  to 
remove  the  automobiles  which  belonged  to  members  of  the 
Austrian  staff.  In  response  to  Charge  Wilson’s  urgent  pro¬ 
test  by  telephone  to  the  Foreign  Office,  the  Russian  soldiers 
were  ordered  to  withdraw  without  taking  the  Austrian  cars.67 
Additional  difficulty  was  caused  by  the  imprisonment  of 
Austrian  and  German  Consuls  in  Russia,  concerning  which 
Secretary  Bryan  informed  Charge  Wilson  that  since  the  latter 
had  protested  this  action  “both  orally  and  in  writing”  he 
should  do  “nothing  more  at  the  present  time”.68  Obviously, 
the  Department  felt  that  any  further  protests  would  have 
jeopardized  American-Russian  relations. 

Ambassador  Gerard  at  Berlin  found  himself  confronted 
with  great  difficulty  in  obtaining  the  release  of  British  sub¬ 
jects  interned  by  the  Germans,  his  problem  being  heightened 
by  the  fact  that  the  British  Government  was  freely  permit¬ 
ting  Germans  to  leave  England.  Finding  that  his  unofficial 
protests  and  friendly  appeals  were  of  no  avail,  he  took  it 
upon  himself  to  send  the  following  telegram  in  cipher  to 
Ambassador  Page  at  London:  “Please  inform  British  Gov¬ 
ernment  that  I  advise  them  to  allow  no  Germans  to  leave 
England  or  any  British  Dominions  until  I  obtain  leave  British 
subjects  to  leave  Germany.”  60  Although  Secretary  Bryan 

60  Ibid.,  pp.  733-734. 

67  Ibid.,  p.  737. 

68  Ibid.,  p.  738. 

69  Ibid.,  p.  739. 
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informed  Mr.  Gerard  that  such  a  communication  “should 
not  be  made  through  the  good  offices  of  the  United  States”, 
Ambassador  Gerard  maintained  that  his  unauthorized  and 
unorthodox  action  had  produced  a  salutary  reaction  in 
Berlin.70 

Ambassador  Morgenthau  at  Constantinople  likewise  en¬ 
countered  difficulties  in  deciding  how  far  he  might  properly 
go  in  protesting  arbitrary  and  illegal  action.  Early  in  De¬ 
cember  Turkish  officials  in  Aleppo  broke  the  American  con¬ 
sular  seal  on  the  door  of  the  room  containing  British  and 
French  consular  archives  and  removed  the  archives  them¬ 
selves,  despite  the  protests  of  the  American  Consul.  Mr. 
Morgenthau  promptly  telegraphed  Secretary  Bryan :  “As  day 
after  day  Turkish  officials  are  becoming  bolder,  do  you  ap¬ 
prove  that  I  demand  immediate  return  of  archives,  punish¬ 
ment  of  guilty  officials,  apologies  from  the  Sublime  Porte  and 
assurances  that  such  violations  will  not  be  repeated?”  To 
this  question  the  Secretary  replied : 

You  should  request  immediate  return  of  archives  and  explanation 
from  the  Sublime  Porte  and  assurances  that  such  violations  of  the  seal 
of  the  United  States  will  not  be  repeated. 

In  presenting  this  urgent  request  use  discretion,  remembering  that 
we  use  only  moral  persuasion  in  our  efforts  to  give  protection  to  other 
nationals  and  are  not  under  obligation  to  use  force.  Our  ability  to 
serve  other  nations  depends  upon  our  maintenance  of  cordial  relations 
with  the  Ottoman  Government.71 

Personal  feelings  and  local  antipathies  could  not  but  in¬ 
fluence  the  interpretation  of  Secretary  Bryan’s  “candid  im¬ 
partiality”  in  certain  quarters.  On  August  4  the  German 
Minister  left  Brussels  after  requesting  the  American  Minister, 
Brand  Whitlock,  “to  take  possession  of  his  keys  and  seal  and 
hold  them  provisionally  until  his  Government  could  formally 
arrange  for  protection  of  German  interests  in  Belgium”. 


70  Ibid.,  p.  740. 

71  Ibid.,  p.  748. 
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Mr.  Whitlock  agreed  somewhat  reluctantly  to  keep  the  keys 
and  seal,  but  he  would  assume  no  responsibility  for  the 
archives  of  the  German  Legation  or  the  protection  of  German 
interests  or  property,  pending  instructions.  By  telegraph  Mr. 
Whitlock  then  requested  the  Department  not  to  accept  the 
protection  of  German  interests  in  Belgium  and  he  explained 
that  he  would  have  more  than  he  could  do  in  protecting  Brit¬ 
ish,  French,  and  Russian  interests,  not  to  speak  of  the  inter¬ 
ests  of  the  American  colony  and  American  refugees.  “In 
addition,”  he  added,  “intense  hostility  in  Belgium  to  Germans 
would  largely  nullify  my  efforts  on  behalf  of  our  own  and 
other  interests.”  72  The  Department’s  reply  reflected  the 
broader  concepts  of  duty,  as  well  as  policy,  in  such  a  situation : 

Your  August  4.  We  replied  to  German  Government  that  we  would 
take  over  their  diplomatic  and  consular  offices  in  Russia  and  elsewhere, 
upon  request,  with  the  understanding  that  such  action  would  not  inter¬ 
fere  with  compliance  with  similar  requests  from  other  governments.  If 
Germany,  under  these  circumstances,  asks  some  other  country  to  act 
for  her,  you  will  be  relieved  to  that  extent,  but  we  can  not  refuse  to  act 
if  she  asks  it.  We  appreciate  the  heavy  burden  it  imposes  upon  our 
officials  to  look  after  the  interests  of  all  countries  that  have  asked  and 
may  ask,  but  we  will  supply  the  needed  help  and  make  it  as  easy  as 
possible.  In  this  critical  hour  it  becomes  necessary  for  our  Government 
to  render  every  assistance  that  a  neutral  can  render,  not  only  as  an 
international  duty,  but  that  we  may  be  in  better  position  to  exert  our 
influence  for  peace.73 

After  these  difficulties  and  others  of  a  similar  nature  re¬ 
sulting  from  the  initial  impact  of  war  had  gradually  been 
overcome,  the  major  problem  which  developed  was  the 
extent  of  the  protecting  power’s  responsibility  in  connection 
with  prisoners  of  war  and  civilian  internees.  In  a  previous 
section  we  have  noted  that  despite  the  absence  of  any  mention 
of  a  protecting  power  in  the  annex  to  the  Hague  convention 
of  1899  respecting  the  laws  and  customs  of  war  on  land,  the 
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protecting  powers  during  the  Russo-Japanese  War  had 
achieved  a  certain  measure  of  official  recognition  in  connec¬ 
tion  with  their  exertions  on  behalf  of  prisoners  of  war.74  Since, 
however,  the  Hague  convention  of  1907  was  as  silent  as  that 
of  1899  on  this  subject,  the  outbreak  of  World  War  I  found 
the  situation  in  this  regard  extremely  confused.  On  the  one 
hand  there  was  a  wide-spread  feeling  that  the  protecting 
power  could  not  and  should  not  remain  entirely  indifferent  to 
the  treatment  of  prisoners  of  war  who  had  served  in  the  mili¬ 
tary  forces  of  the  country  whose  interests  were  entrusted  to  its 
care.  On  the  other  hand  there  was  a  recognition  of  the  fact 
that  in  entering  this  field  of  activity  the  protecting  power 
would  be  operating  almost  without  precedents,  completely 
without  legal  foundation,  and  in  constant  danger  of  jeopard¬ 
izing  its  own  neutrality. 

The  attitude  of  the  United  States  Government  toward 
this  problem  was  at  first  one  of  reserve  and  caution,  but 
American  representatives  in  the  field  could  not  ignore  the 
issue.  On  September  10,  Charge  Wilson  reported  from 
Petrograd  that  the  condition  of  Austrians  and  Germans 
held  as  prisoners  of  war  and  sent  to  the  interior  was  very 
bad  and  that  his  daily  protests  at  the  Russian  Foreign  Office 
had  produced  nothing  but  empty  promises.  Secretary 
Bryan’s  reply  was  brief  and  pointed:  “As  no  instructions 
seem  to  have  been  sent  to  you,  please  explain  as  to  protests 
and  discontinue  same  until  otherwise  instructed.”  75  The 
problem,  however,  could  not  be  avoided.  The  American 
Ambassadors  at  London  and  Berlin  were  encountering  daily 
difficulties  in  their  respective  protection  of  German  and 
British  interests  because  of  the  mounting  suspicions  in  each 
country  regarding  the  treatment  of  prisoners  of  war  and 
civilian  internees  by  the  enemy.  This  situation  had  become 
so  acute  by  the  end  of  October  that  Chandler  P.  Anderson,  the 

74  Ante,  p.  78. 

75  Foreign  Relations,  1914,  Supplement,  pp.  750-751. 
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special  legal  adviser  to  the  American  Embassy  in  London, 
suggested  the  “advisability  of  his  going  to  Berlin  with  a  view 
to  reporting  to  Berlin  the  true  condition  of  German  prisoners 
in  England  and  to  visit  detention  camps  in  Germany  in  order 
to  report  to  the  British  authorities  the  condition  of  British 
prisoners  in  Germany.76  The  fact  that  the  United  States 
was  simultaneously  in  charge  of  both  British  and  German  in¬ 
terests  in  the  territory  of  the  other  seemed  to  present  a  unique 
opportunity  for  this  type  of  reciprocal  reporting  on  both 
sides  of  the  North  Sea.  The  Department  of  State  passed  the 
suggestion  on  to  Ambassador  Gerard  at  Berlin,  who  was  re¬ 
quested  to  discuss  the  matter  informally  with  the  German 
authorities  and  to  cable  his  views  on  the  subject.  Mr. 
Gerard  replied  that  the  German  Government  was  perfectly 
willing  to  have  Mr.  Anderson  inspect  camps  in  Germany 
but  it  desired  that  someone  from  the  Berlin  Embassy  should 
inspect  camps  where  Germans  were  held  in  England,  Russia, 
and  France.  Gerard’s  own  views  were  expressed  in  the 
following  telegram  of  November  3  to  the  Secretary: 

Suggest  that  there  should  be  an  international  agreement  if  possible  as 
to  just  what  each  nation  should  give  its  prisoners  of  war,  nature  of  food 
and  clothing;  for  instance,  British  claim  they  give  overcoats,  suits,  un¬ 
derclothes,  socks,  shoes,  etc.,  and  three  blankets  to  all  prisoners,  civil 
and  military,  while  here  I  have  had  to  buy  clothes  etc.,  for  English  pris¬ 
oners  and  they  have  only  two  blankets,  and  our  Ambassador,  Paris,  tele¬ 
graphs  Germans  in  French  camps  badly  in  need  of  clothes.  Many 
Russians  here,  I  am  told  by  Spanish  Ambassador,  have  no  blankets. 
Authorities  here  have  refused  to  allow  me  to  give  seven  marks  a  week  to 
civil  prisoners  to  allow  them  to  get  extra  food.77 

The  Department’s  position  was  that  it  would  be  glad  to 
submit  any  proposals  that  the  German  Government  might 
care  to  make  to  other  belligerents,  but  that  on  its  own  initia¬ 
tive  the  United  States  Government  could  do  nothing  in  the 
matter.  The  situation,  however,  was  rapidly  becoming  crit- 
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ical,  particularly  as  a  result  of  Mr.  Anderson’s  trip  to  Berlin, 
concerning  which  the  American  Ambassador  at  London  re¬ 
ported  on  November  1 6  as  follows : 

.  .  .  Anderson,  just  returned  from  Berlin,  reports  that  German 

Government  wishes  me  and  in  fact  expects  me  personally  to  visit  the 
prisons  and  detention  camps  in  England  and  report  upon  them,  and 
expend  from  the  German  Government  for  clothing  and  other  comforts 
for  these  war  prisoners  and  interned  German  subjects.  Anderson  vis¬ 
ited  several  internee  camps  and  carried  report  to  Berlin.  This  only 
partially  satisfied  German  Government,  which  insists  on  my  personal 
examination  and  report. 

I  am,  of  course,  ready  to  undertake  such  work  if  you  think  it  wise 
to  authorize  me  to  do  so,  and  if  British  Government  consent.  I  shall 
not  approach  British  Government  till  I  receive  your  instructions.  Your 
general  instructions  for  the  conduct  of  other  embassies  do  not  cover  this 
point.  British  Government  will  assent,  I  am  sure,  in  case  German 
Government  agree  to  reciprocal  actions  by  Gerard. 

British  Government  a  little  while  ago  gave  me  $15,000  to  send  to 
Gerard  to  aid  British  prisoners  in  Germany.  Now  German  Government 
has  put  in  my  hands  $15,000  for  reciprocal  use. 

I  suggest  for  your  consideration  the  possibility  of  instructing  me  to 
undertake  this  work  as  an  act  of  grace  not  as  a  duty,  not  incurring  re¬ 
sponsibility  for  the  condition  of  prisoners  nor  any  other  responsibility 
whatever,  except  an  accurate  accounting  of  expenditures.  There 
are  now  about  20,000  Germans  interned  and  prisoners  in  Great 
Britain.  .  .  ,78 

The  reply  of  Acting  Secretary  Lansing  to  Ambassador  Page 
indicated  in  no  uncertain  terms  the  Department’s  feeling  that 
these  developments  were  taking  a  dangerous  turn  and  should 
be  brought  immediately  to  a  halt : 

In  view  of  the  reports  which  have  already  been  made  by  the  several 
American  representatives  it  would  seem  inadvisable  to  go  further  into 
the  matter  at  this  time.  .  .  . 

It  appears  to  the  Department  that  such  investigations  and  reports 
are  futile  and  might  afford  opportunity  to  one  belligerent  or  another 
to  charge  the  American  Government  with  partiality  or  prejudice  in 
favor  of  some  one  belligerent.  The  Department,  therefore,  deems  it  in- 
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advisable  to  make  at  present  a  fresh  general  investigation  or  report  as 
to  conditions  in  the  prisons  and  detention  camps  in  England.  Depart¬ 
ment  is  to-day  sending  similar  instructions  to  Berlin  and  Paris. 

You  may,  of  course,  expend  moneys  from  funds  furnished  by  the 
German  and  Austrian  Governments  for  clothing  and  other  comforts  for 
the  war  prisoners  and  the  detained  subjects  of  those  countries  and  at 
all  times  lend  your  personal  assistance  and  the  assistance  of  the  entire 
Embassy  staff  in  any  way  and  manner  that  may  tend  to  the  amelioration 
of  the  discomforts  of  those  interned.79 

The  Department  had  chosen  a  particularly  unfortunate 
time  for  curtailing  the  reciprocal  inspection  of  prisoner-of- 
war  camps  tentatively  begun  by  American  representatives  in 
England  and  Germany.  As  Ambassador  Gerard  hastened  to 
point  out  on  December  19,  Mr.  Anderson’s  visit  of  inspection 
in  Germany  had  been  permitted  by  the  German  authorities 
on  the  clear  understanding  that  one  of  his  own  staff  was  to 
go  to  England  to  inspect  the  camps  where  Germans  were  held. 
Accordingly,  the  German  Government  felt,  to  put  it  mildly, 
that  the  issuance  of  the  “stop-order”  at  this  particular  time 
was  decidedly  unfair.  In  conclusion  Mr.  Gerard  added  the 
following  plea : 

I  must  also  respectfully  urge  that  if  we  are  to  take  charge  of  British 
interests  here,  it  is  part  of  such  duty  to  see  that  the  prisoners,  civil  and 
war,  are  properly  cared  for.  The  neutrality  of  the  United  States  is  at 
present  so  questioned  here  and  the  reports  of  the  bad  conditions  in  the 
camps  in  England  so  widespread,  that  I  hope  you  will  ask  the  British 
Government  to  allow  me  to  name  some  one  to  visit  the  camps  in  Eng¬ 
land.  Probably  when  the  order  was  issued  you  did  not  know  that  some 
one  named  by  me  had  not  made  the  return  inspection  in  England.  I 
assure  you  that  this  matter  is  of  the  utmost  importance.80 

Despite  its  fear  of  political  complications  the  United  States 
Government  could  no  longer  refrain  from  assuming  the  ini¬ 
tiative  in  this  pressing  matter.  Taking  as  its  starting  point 
the  comprehensive  and  constructive  memorandum  on  the 
problem  prepared  by  Mr.  Anderson  of  the  Embassy  at 
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London,81  the  Department  indicated  to  the  British  and  Ger¬ 
man  Governments  that  it  would  be  willing  to  undertake  a 
general  program  of  inspection  of  prisoner-of-war  camps  in 
both  countries  on  the  basis  of  the  three  following  stipulations : 

1.  Each  of  the  belligerent  governments  should  furnish  immediately, 
for  the  information  of  the  other,  a  complete  statement  of  its  policy  with 
regard  to  the  treatment  of  prisoners,  with  full  details  showing  the  sup¬ 
plies  furnished  and  the  conditions  of  their  life  during  internment,  sup¬ 
plemented  by  copies  of  orders  and  instructions  issued  from  time  to  time 
to  the  commandants  of  the  prisoners’  camps; 

2.  The  belligerents  should  permit  the  representatives  of  the  United 
States  in  each  country  to  have  access  to  the  prisoners  and  permit  the 
prisoners  to  furnish  written  statements  about  their  treatment  and  condi¬ 
tions  of  life,  and  their  requirements,  which  they  wish  to  have  communi¬ 
cated  to  their  own  government; 

3.  In  undertaking  this  work  the  Government  of  the  United  States 
will  assume  no  responsibilities  of  any  kind  beyond  the  mere  transmission 
of  the  statements  and  the  distribution  of  the  supplies  furnished  as  above 
indicated,  in  accordance  with  such  restrictions  and  regulations  as  are 
imposed  by  the  governments  concerned.82 

The  British  Government  accepted  this  proposal  with  the 
single  modification  that  the  direct  correspondence  of  pris¬ 
oners  with  their  own  government  would  have  to  remain  sub¬ 
ject  to  the  control  of  the  British  authorities.83  The  German 
Government  agreed  to  the  proposal  in  principle  and  made  a 
counterproposal  (which  the  British  accepted)  containing 
the  important  provision  that  the  inspecting  officials  should 
“be  free  to  converse  with  the  prisoners,  in  the  presence 
but  beyond  hearing  distance  of  the  commander  of  the  camp 
or  such  officer  as  may  be  detailed  by  him,  and  to  hear  their 
wishes  and  complaints.”  84  The  plan  subsequently  found 
general  acceptance  by  other  belligerents,  with  the  result  that 
a  large  number  of  American  missions  and  consulates  had  to 

81  Foreign  Relations,  1915,  Supplement,  pp.  997-1002. 
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undertake,  in  addition  to  the  heavy  burden  of  foreign-interest 
work  already  assumed,  the  arduous  and  delicate  task  of  in¬ 
specting  and  reporting  on  camps  where  prisoners  of  war  and 
civilian  internees  were  held.85  This  work,  carried  out  on  a 
scale  never  before  attempted,  gained  world-wide  recogni¬ 
tion  and  paved  the  way  which  led  to  the  prisoners  of  war 
convention  signed  by  the  plenipotentiaries  of  the  United 
States  and  forty-six  other  countries  at  Geneva  on  July  27, 
1929. 

It  should  be  emphasized,  however,  that  the  inspecting  of 
prisoner-of-war  camps,  the  protecting  of  official  properties, 
and  the  facilitating  of  repatriations  were  but  the  more  spec¬ 
tacular  of  the  manifold  duties  undertaken  by  American  repre¬ 
sentatives  in  the  protection  of  foreign  interests  during  the  first 
World  War.  From  Vladivostok  and  Kobe  to  Stuttgart  and 
Winnipeg  American  consuls  worked  unstintingly  on  the  minor 
but  numerous  problems  which  arise  in  even  the  most  “rou¬ 
tine”  protection  of  belligerent  interests.  An  idea  of  the 
nature  and  extent  of  these  activities  may  be  obtained  from  the 
following  list  of  typical  duties  performed  by  the  American 
Consulate  at  Alexandria,  Egypt,  in  connection  with  the  pro¬ 
tection  of  German  interests : 

Assuming  custodianship  of  property,  real  estate  and  personal,  in¬ 
cluding  residence  property,  premises  and  furnishings,  furnishings  in 
rented  premises,  business  properties  and  stocks  of  merchandise. 

Superintending  the  taking  of  house-furnishing  inventories  when  the 
property  was  either  requisitioned  under  martial  law  or  surrendered  to 
the  Public  Custodian.  Arranging  for  the  removal  and  storage  of  fur¬ 
niture,  etc.,  under  vacating  notices  of  landlords  of  absent  Germans. 

Issuing  passports  to  expelled  German  subjects. 

Arranging  for  passages  and  purchasing  transportation  for  expelled, 
indigent  German  subjects. 

85  For  an  interesting  account  of  the  details  of  this  work  in  Germany, 
see  James  W.  Gerard,  My  Four  Years  in  Germany  (George  H.  Doran 
Company,  New  York,  1917),  chap.  X. 
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Interceding  with  local  authorities  in  behalf  of  expelled  Germans  for 
extension  of  time  of  departure  on  account  of  illness  and  other  reasons 
producing  inability  to  depart. 

The  periodical  and  occasional  forwarding  of  funds  to  Germans  of 
local  residence  interned  at  Malta. 

Paying  and  alloting  monthly  and  incidental  relief  money  granted  by 
the  local  Government  to  dependent  families  of  interned,  expelled  and 
absent  German  subjects. 

Receiving  and  forwarding  protests  from  and  interceding  for  masters 
and  crews  of  interned  German  merchant  ships  before  their  adjudica¬ 
tion  as  lawful  prize. 

Assuming  probate  jurisdiction  over  local  estates  of  dead  German 
subjects.  .  .  . 

A  vast  correspondence  covering  every  phase  of  German  interests  in 
Egypt. 

Frequent  and  regular  visits  to  civil  and  military  internment  camps 
and  acting  as  intermediary  between  prisoners’  committees  and  govern¬ 
ing  authorities. 

[Daily  conferences]  with  German  subjects,  local  civil  and  military 
authorities.86 

To  complete  the  picture  it  should  be  borne  in  mind  that  these 
activities,  and  others  of  a  similar  nature,  were  carried  out  by 
many  American  Consulates  not  merely  on  behalf  of  one  set 
of  interests  but  on  behalf  of  the  interests  of  a  half-dozen  differ¬ 
ent  nations  simultaneously.  At  Trieste,  for  example,  the 
American  Consulate  was  in  charge  of  the  interests  of  eight 
foreign  countries  for  most  of  the  period  from  August  1914 
to  April  1917  and  in  this  connection  it  handled  9,870  pieces 
of  correspondence  in  addition  to  the  13,142  units  of  corre¬ 
spondence  handled  in  the  regular  protection  and  servicing 
of  American  interests.87 

Inevitably  this  amount  of  daily  activity  in  behalf  of 
“enemy  aliens”  in  all  parts  of  the  globe  could  not  but  affect 

86  Consul  Arthur  Garrels  to  the  Secretary  of  State,  Sept.  15,  1919, 
MS.,  file  704.00/424. 

87  Consul  Ralph  C.  Busser  to  the  Secretary  of  State,  no.  151,  Trieste, 
Mar.  17,  1920,  ibid./ 494. 
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the  foreign  relations  of  the  United  States.  In  most  coun¬ 
tries  the  American  representatives  were  extraordinarily  suc¬ 
cessful  in  maintaining  a  neutral  attitude  despite  their  daily 
defense  of  enemy  interests  being  highly  unpopular  in  the 
eyes  of  the  local  authorities  with  whom  they  had  to  deal. 
But  the  accumulation  of  these  constant  irritations  over  a 
period  of  several  years  tended  to  produce  a  difficult  situation. 
As  Ambassador  Penfield  said  with  reference  to  his  position 
at  Vienna,  “the  almost  daily  communication  of  some  desire 
of  one  or  other  of  the  enemy  governments  has  slowly  but 
surely  caused  the  authorities  throughout  the  Monarchy  to 
come  to  regard  us  as  ‘three-fourths  enemy’  ”.  To  make 
matters  worse,  the  various  protected  powers  were  frequently 
dissatisfied  with  the  services  of  the  American  representatives, 
who,  they  felt,  were  not  always  enthusiastic  enough  in  press¬ 
ing  their  particular  interests.  While  Ambassador  Penfield 
felt  this  situation  very  keenly,  his  penetrating  commentary 
on  the  subject  reflected  a  general  condition  which  prevailed 
to  a  considerable  degree  in  most  belligerent  capitals: 

The  various  governments  concerned,  and  that  of  Austria-Hungary 
as  well,  seem  to  have  persuaded  themselves  into  believing  that  Ameri¬ 
can  officials,  instead  of  acting  merely  as  channels  of  communication 
between  themselves  and  the  governments  with  which  they  are  at  war 
have  obligated  themselves  to  employ  “the  full  weight  of  their  influence” 
towards  the  accomplishment  of  their  desires.  That  the  interests  of  the 
intermediary  might  possibly  be  prejudiced  in  the  operation,  not  to  speak 
of  his  duty  as  a  neutral,  does  not  seem  to  have  entered  the  minds  of 
these  governments. 

The  fallacies  of  “representation”  and  “protection”  seem  to  have  taken 
root  in  every  chancellery  with  a  resulting  irritation  at  the  absence  of 
enthusiastic  partizanship  of  the  agents  of  the  “protecting”  power.  If 
in  times  of  peace  the  resolution  of  ordinary  questions  required  months 
when  urged  by  the  accredited  representatives  of  the  now  enemy  power, 
greater  expedition  can  hardly  be  expected  when  the  desires  of  that  gov¬ 
ernment  are  communicated  by  a  neutral  intermediary,  itself  having  in¬ 
terests  of  vital  importance  to  urge  on  the  attention  of  the  government 

addressed. 
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That  the  potency  of  the  representatives  of  the  United  States  in 
accomplishing  ends  purely  American  has  been  to  a  large  degree  im¬ 
paired  through  the  generous  exercise  of  good  offices  in  behalf  of  bel¬ 
ligerents,  is  hardly  to  be  questioned.  Our  Government  assumed  the 
burden  gladly,  and  for  my  part  I  have  experienced  the  liveliest  satis¬ 
faction  in  whatever  benefit  I  may  have  succeeded  in  accomplishing  in 
behalf  of  the  interests  committed  to  this  Embassy’s  charge.  The 
19,000  communications  received  and  sent  by  the  Embassy  in  behalf  of 
British,  French,  Italian  and  Japanese  interests  during  the  first  17  months 
of  the  war,  as  well  as  the  21,000  communications  dealt  with  during  the 
same  period  in  behalf  of  Austria-Hungary,  in  serving  as  a  channel  be¬ 
tween  this  Government  and  the  Embassies  at  London,  Paris,  Petrograd, 
and  Tokyo,  not  to  speak  of  an  almost  countless  number  of  personal 
interviews,  bear  testimony  of  the  diligence  with  which  the  interests  of 
our  fellowmen,  regardless  of  nationality,  have  been  cared  for  by  this 
Embassy. 

At  the  same  time  I  must  not  forget  that  I  am  the  accredited  repre¬ 
sentative  of  the  United  States  to  the  Government  of  Austria-Hungary. 
The  care  of  my  Government’s  interests  and  those  of  its  citizens  must  be 
my  first  concern,  and  any  influence  derogatory  thereto  must  of  necessity 
cause  me  the  gravest  concern. 

It  is  in  no  spirit  of  complaint  that  I  bring  the  foregoing  to  the  Depart¬ 
ment’s  attention,  but  simply  that  it  may  be  advised  of  the  conditions 
which  exist  here,  and  are  to  be  found  elsewhere,  I  assume. 

Practically  every  note  of  importance  received  from  the  Austro-Hun¬ 
garian  Government  relative  to  its  interests  in  belligerent  countries  calls 
upon  the  Government  of  the  United  States  to  “urge”,  “insist”,  or  “bring 
the  full  weight  of  its  influence”  to  bear  through  its  accredited  repre¬ 
sentatives  on  the  Government  of  the  enemy  power  to  insure  the  realiza¬ 
tion  of  Austria-Hungary’s  demands,  and  does  not  hesitate  to  attribute 
any  disappointment  to  the  lack  of  energy  or  to  actual  unfriendliness  on 
the  part  of  the  American  mission  especially  concerned.88 

In  view  of  these  difficulties  it  is  not  surprising  that  when 
the  United  States  entered  the  war  in  April  1917  a  large  num¬ 
ber  of  American  representatives  were  not  loath  to  give  up 
their  foreign-interest  work  to  their  colleagues  from  neutral 


88  Ambassador  Penfield  to  the  Secretary  of  State,  no.  1300,  Feb.  14, 
1916.  ( Foreign  Relations,  1916,  Supplement,  pp.  816-818). 
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countries.89  Despite  the  difficulty  of  the  task,  however,  the 
United  States  as  a  protecting  power  in  World  War  I  un¬ 
doubtedly  succeeded  in  ameliorating  on  an  unprecedented 
scale  the  hardships  of  war  and  in  expanding  and  clarifying 
the  nature  of  the  protection  of  belligerent  interests,  particu¬ 
larly  as  regards  prisoners  of  war. 

6.  NETHERLAND  INTERESTS  IN  IRAN,  1921-1927 

Of  the  many  instances  of  protection  of  foreign  interests  by 
the  United  States  during  the  period  between  the  two  World 
Wars,  the  most  interesting  and  significant  concerned  the  pro¬ 
tection  of  Netherland  interests  in  Iran.90  The  episode  began 
in  1921  when  the  Netherland  Government  requested  the 
United  States  to  assume  temporarily  the  protection  of 
Netherland  interests  in  Iran,  pending  the  appointment  of  a 
Netherland  Minister  to  Tehran.  The  Department  of  State 
acceded  to  this  request  on  the  understanding  that  “this  pro¬ 
tection  will  be  assumed  with  the  consent  of  the  Persian  Gov¬ 
ernment,  and  will  not  include  the  exercise  of  judicial  func¬ 
tions  on  behalf  of  Dutch  nationals”.01  It  was  further  under¬ 
stood  that  such  judicial  functions  as  might  arise  from  the 
extraterritorial  rights  of  the  Netherlands  in  Iran,  would  be 
exercised  by  the  Netherland  Consul  at  Tehran.  With  the 
expressed  consent  of  the  Iranian  Government  the  protection 
was  duly  assumed. 

Shortly  thereafter  the  Netherland  Consul  at  Tehran  died 
and  the  affairs  of  his  Consulate  were  taken  over  by  the 
American  Consul  in  that  city,  with  the  approval  of  the 

89  See  appendix  II  for  list  of  protecting  powers  after  April  1917. 

00  For  list  of  foreign  interests  protected  by  the  United  States  during 
the  period  between  the  two  World  Wars,  see  appendix  III. 

91  The  Acting  Secretary  of  State  (Norman  H.  Davis)  to  the  Nether- 
land  Charge  d’Affaires  ad  interim  (Jonkheer  W.  H.  de  Beaufort) ,  Jan. 
21,  1921,  MS.,  file  704.5691/oug. 
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American  Minister  and  the  Department  of  State.92  Nether- 
land  consular  affairs  in  southern  Iran  were  in  the  hands  of 
the  British  Resident  and  Consul  General  at  Bushire,  who  in 
such  matters  signed  as  “Acting  Consul  for  the  Netherlands”. 
The  protection  of  Netherlanders  under  this  arrangement  ap¬ 
pears  to  have  been  quite  routine  until  June  1924  when  the 
American  Vice  Consul  at  Bushire  was  informed  by  the  British 
Resident  that  he  had  been  ordered  to  turn  over  the  protec¬ 
tion  of  Netherland  interests  to  the  American  Vice  Consu¬ 
late.93  The  Vice  Consul  accepted  the  charge,  and  the 
Department  subsequently  approved  his  action  although  it 
informed  him  that  “the  assumption  of  the  representation  of 
foreign  interests  should  never  be  undertaken  without  the 
Department’s  specific  authorization,  except  in  some  case  of 
the  most  unusual  emergency,  and  then,  ordinarily,  the  ad¬ 
vance  approval  of  your  supervising  American  diplomatic 
officer  should  be  procured,  unless  existing  conditions  make 
communication  with  that  officer  impossible.”  94 

Shortly  thereafter  Mr.  Fuller  raised  the  interesting  ques¬ 
tion  as  to  whether  he  was  authorized  to  issue  or  extend 
Netherland  passports.  He  pointed  out  that  the  Netherland 
consular  regulations  provided  only  for  issuance  of  passports 
by  Dutch  Consuls  and  that  the  British  Resident  at  Bushire 
had  done  so  in  the  capacity  of  Acting  Consul  for  the  Nether- 

92  The  Minister  to  Persia  (Caldwell)  to  the  Secretary  of  State 
(Hughes),  telegram  no.  11,  Mar.  7,  1922,  ibid./ 2;  the  Consul  at 
Tehran  (Gotlieb),  to  the  Secretary  of  State  (Hughes),  no.  37,  Apr.  22, 
1922,  ibid./ 3. 

93  Vice  Consul  Fuller  to  Secretary  Hughes,  no.  22,  June  28,  1924; 
id.  to  id.,  no.  28,  July  10,  1924,  ibid. /13-14. 

94  Assistant  Secretary  Wright  to  Vice  Consul  Fuller,  Aug.  22,  1924, 
ibid./ 13.  The  Department  subsequently  learned  that  Vice  Consul 
Fuller  had  requested  and  obtained  the  prior  approval  of  the  American 
Minister  to  Persia.  (Mr.  Fuller  to  Mr.  Hughes,  no.  74,  Oct.  24,  1924, 
ibid./ 18.) 
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lands.  Mr.  Fuller  felt  that  in  view  of  the  constitutional 
prohibition  on  accepting  an  office  from  a  foreign  state,05  he 
could  not  follow  the  example  of  his  British  predecessor.  He 
suggested  that  he  might  be  permitted  to  issue  such  passports 
in  the  name  of  the  “American  Vice  Consul  in  charge  of 
Netherlands  Interests”  and  to  place  thereon  the  seal  of  the 
Netherland  Consulate.96  After  consulting  the  Netherland 
Government,  the  Department  authorized  Mr.  Fuller  to  is¬ 
sue  passports  to  subjects  of  the  Netherlands  and  to  sign  such 
papers  and  other  documents  in  the  manner  which  he  had 
suggested.  He  was  instructed,  however,  to  use  only  the 
American  consular  seal.07 

In  January  1925  a  more  serious  problem  arose  in  connec¬ 
tion  with  the  protection  of  Netherland  interests  at  Tehran. 
The  case  in  question  concerned  a  judgment  rendered  by  the 
Foreign  Office  Tribunal  of  the  Iranian  Government  against 
a  Netherland  subject  involved  in  the  failure  of  a  pawn¬ 
broker’s  shop  which  he  had  established  and  operated  in  a 
questionable  fashion.  The  American  Charge  d  Affaires  ad 
interim  at  Tehran  expressed  to  the  Department  his  doubts  as 
to  how  far  he  should  go  in  “protecting  the  legitimate  interests 


of  the  Legation’s  Dutch  protege  and  of  satisfying  at  the  same 
time  the  just  claims  of  Persian  subjects  against  him.  This 
was  precisely  the  sort  of  difficulty  which  the  Department  had 
hoped  to  avoid  by  its  original  specification  that  the  protec¬ 
tion  of  Netherland  subjects  in  Iran  would  “not  include  the 
exercise  of  judicial  functions  on  behalf  of  Dutch  Nationals”. 
Unfortunately  the  Netherland  Consul  at  Tehran,  who  was 


95  See  ante,  p.  19. 

06  Mr.  Fuller  to  Mr.  Hughes,  no.  66,  Oct.  10,  1924,  ibid./17. 

97 Assistant  Secretary  MacMurray  to  Vice  Consul  Fuller,  Feb.  16, 

1925,  ibid./ 19.  .  /w  .  , 

98  The  Charge  d’ Affaires  ad  interim  in  Persia  (Murray)  to  the 

Secretary  of  State  (Hughes),  no.  823,  Jan.  3,  1925,  ibid./ 20.  An  ab¬ 
breviated  version  of  this  case  may  be  found  in  Hackworth,  op.  at., 

vol.  IV,  p.  491. 
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supposed  to  exercise  such  judicial  functions,  had  died  in 
1922,  and  his  post  had  not  yet  been  filled  by  an  appointee  of 
the  Netherland  Government.  In  reply  the  Department  in¬ 
formed  Mr.  Murray  that  it  did  not  “perceive  any  basis  on 
which  either  you  or  the  Vice  Consul  in  Charge  at  Teheran 
could  properly  take  action  with  a  view  to  compelling  [the 
Netherland  subject]  to  satisfy  the  claims  which  may  be 
asserted  against  him.”  99 

Meanwhile  the  Iranian  Government  had  officially  re¬ 
quested  the  American  Legation  to  collect  the  amount  of  the 
judgment  against  the  Netherland  national  in  question  and 
to  forward  it  to  the  executive  section  of  the  Foreign  Office 
Tribunal  for  delivery  to  the  plaintiff.  This  procedure  was 
strictly  in  accord  with  the  prevailing  practice  under  the 
Capitulations  which  the  United  States,  as  well  as  the  Nether¬ 
lands,  enjoyed  in  Iran.* 1  Since  the  defendant  was  without 
funds  to  pay  the  judgment,  the  American  Legation  at  Teh¬ 
ran,  with  the  Charge’s  approval,  proposed  to  proceed  to 
liquidate  his  available  assets  to  satisfy  his  legal  obligations  in 
accordance  with  “the  customary  American  consular  prac¬ 
tice”  under  the  Capitulations.  To  this  proposal  the  Depart¬ 
ment  replied  by  urgent  telegram  as  follows: 

Representation  of  Dutch  interests  is  by  way  of  good  offices,  which  do 
not  entail  enforcement  of  claims  for  or  against  Dutch  subjects.  Instruc¬ 
tions  mailed.  If  consular  court  has  already  taken  cognizance  of  case 
Department  suggests  it  be  returned  through  the  Legation  to  the  Minis¬ 
try  of  Foreign  Affairs  with  the  necessary  explanations  to  be  supple¬ 
mented  upon  receipt  of  written  instructions.2 

This  instruction  completely  paralyzed  the  progress  of  the 
case.  While  the  American  Legation  and  Consulate  at  Teh- 

99  Under  Secretary  Grew  to  Charge  Murray,  no.  383,  Mar.  31,  1925, 
MS.,  file  704.5691/20. 

1  The  United  States  did  not  relinquish  its  extraterritorial  rights  in 
Iran  until  1928.  See  Foreign  Relations,  1928,  vol.  Ill,  pp.  682-749. 

2  The  Secretary  of  State  (Kellogg)  to  the  Legation  in  Persia,  Apr. 
3,  1925,  MS.,  file  704.5691/21. 
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ran  were  estopped  from  further  action,  the  Iranian  authori¬ 
ties  were  at  a  loss  as  to  how  to  proceed  with  the  case  since 
Iranian  law  made  no  provision  for  bankruptcy  proceedings, 
least  of  all  against  Westerners  subject  to  the  jurisdiction  of 
their  own  consular  courts  under  the  Capitulations.3  The 
impasse  was  finally  broken  in  July  when  the  Department,  in 
response  to  a  request  from  the  Netherland  Government,  con¬ 
sented  to  allow  a  representative  of  the  American  Legation  or 
Consulate  at  Tehran  to  attend  the  proceedings  of  the  Iranian 
Foreign  Office  Tribunal  in  the  case  of  this  Netherland  sub¬ 
ject,  but  with  the  clear  understanding  that  this  step  would 
not  imply  any  obligation  to  take  further  action  in  the  case 
or  to  exercise  any  judicial  or  quasi- judicial  functions  lespect- 
ing  other  Netherland  nationals  in  Iran. 

The  difficulties  of  this  case  made  clear  the  need  for  a 
Netherland  representative  at  Tehran  and  an  Honorary 
Consul  was  duly  appointed  by  the  Netherland  Government 
shortly  thereafter.  In  January  1926  he  took  charge  of  his 
post  and  relieved  the  American  Consul  at  Tehran  of  his 
responsibilities  vis-a-vis  Netherland  subjects,  although  the 
American  Minister  theoretically  remained  in  charge  of 
Netherland  diplomatic  interests  until  April  1927,  when  a 
Netherland  Minister  finally  presented  his  credentials  to  the 

Shah.5 


3  The  Charge  d’ Affaires  ad  interim  in  Persia  (Murray)  to  the  Sec- 
retary'of  State  (Kellogg),  no.  1017,  Apr.  6,  1925  MS.  .m/23. 

4  Under  Secretary  Grew  to  Jonkheer  van  Wyck,  Netherland  Charge 

d’ Affaires  ad  interim,  July  14,  1925,  ibid /28. 

3  Consul  Mac  Vi  tty  to  Secretary  Kellogg,  no.  59  Jan.  19  192 
ibid  /40;  Minister  Philip  to  Secretary  Kellogg,  no.  323  Apr.  22,  2 

ibid  /6  When  the  American  Vice  Consulate  at  Bushire  was  closed 
in  September  1925,  Netherland  interests  were  reassumed  by  the  Brit- 
‘ish  Consul  General  in  the  absence  of  any  Instructs  to  the  con, r^y. 
Vice  Consul  Fuller  to  Secretary  Kellogg,  no.  79,  Sept.  14,  192o, 


ibid./ 32. 
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7.  WORLD  WAR  II,  1939-1945 

Six  months  before  the  outbreak  of  what  has  come  to  be 
called  World  War  II  the  Department  of  State  envisaged  the 
probability  that  in  the  event  of  hostilities  in  Europe  the 
United  States  Government  would  be  called  upon  to  extend 
its  protection  to  the  interests  of  various  belligerents.  On 
March  21,  1939  the  Department  sent  a  confidential  circular 
instruction  to  the  American  diplomatic  officers  and  certain 
consular  officers  in  Europe  and  the  Near  East,  outlining  gen¬ 
eral  policies  and  procedures  to  be  followed  in  the  event  of 
a  European  war.  With  reference  to  the  protection  of  foreign 
interests  this  circular  contained  the  following  paragraphs: 

It  is  to  be  expected  that  the  United  States  will  be  asked  to  assume 
charge  of  the  interests  of  countries  at  war.  Such  request  should  not 
be  agreed  to  without  the  prior  approval  of  the  Department.  When 
such  approval  has  been  granted  a  complete  inventor)'  of  the  property, 
archives,  et  cetera,  taken  over  must  be  made  and  the  Department  must 
be  informed  of  the  exact  date  on  which  your  responsibility  commences. 

Where  this  Government  assumes  charge  of  the  interests  of  foreign 
governments  it  is  desired  that  our  missions  and  consulates  take  over 
the  premises  occupied  by  the  governments  concerned  and  wherever 
practicable  continue  the  employment  of  clerical  and  custodial  em¬ 
ployees.  A  qualified  diplomatic  or  consular  officer  of  our  Government 
should  be  placed  in  charge  and  have  responsibility  under  the  Chief 
of  Mission  or  principal  consular  officer  for  handling  questions  of 
representation. 

You  may  take  custody  of  any  funds  turned  over  by  the  office  of 
which  you  are  assuming  charge  to  be  expended  and  accounted  for  for 
rent  of  quarters,  salaries  of  personnel  and  other  purposes  directly 
connected  with  representation  of  that  country’s  interests.  If  addi¬ 
tional  funds  should  be  required  you  should  telegraph  the  Department. 
It  is  expected  that  arrangements  will  be  made  with  the  foreign  gov¬ 
ernments  concerned  to  reimburse  the  United  States  for  all  expenditures 
in  their  behalf  but  in  the  beginning  the  Department  will  endeavor  to 
finance  such  expenditures. 

You  may  expend  for  the  relief  of  nationals  of  the  country  whose  in¬ 
terests  you  assume  any  funds  turned  over  for  that  purpose  by  its  de- 
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parting  representative  in  the  manner  stated  by  him  in  writing  so  far  as 
that  is  for  legitimate  relief  and  not  in  violation  of  local  law  or  regulation. 

If  in  your  judgment  additional  relief  funds  are  required  telegraph  the 
Department  but  assume  no  obligations  until  authorized. 

Receipts  and  expenditures  of  funds  turned  over  by  representatives  of 
foreign  governments  should  be  entered  on  the  appropriate  cash  book 
form  in  the  regular  accounts  under  “Trust  Funds”.6 

A  comparison  of  this  circular  instruction  with  that  issued 
by  Secretary  Bryan  in  1914  reveals  two  significant  differ¬ 
ences.7  In  the  first  place  the  instruction  of  1939  dealt  al¬ 
most  entirely  with  administrative  matters  and  did  not  dis¬ 
cuss  at  all  the  general  nature  of  the  protection  of  foreign 
interests,  which  had  composed  the  largest  part  of  the  in¬ 
struction  of  1914.  This  difference  reflected  the  Depart¬ 
ment’s  assumption  in  1939  that  the  experience  of  World 
War  I  and  of  the  intervening  decades  had  made  the  general 
nature  of  foreign-interest  work  so  clear  as  to  render  unneces¬ 
sary  a  further  repetition  of  what  had  been  officially  stated  on 
so  many  previous  occasions.  Experience  was  to  indicate, 
however,  that  further  clarification  of  the  general  nature  of 
the  practice  might  still  be  advisable.  Accordingly  in  July  of 
1940  the  Department  issued  a  circular  telegram  directing  the 
attention  of  Foreign  Service  officers  to  the  Bryan  instruc¬ 
tions  of  19 14  and  concluding  with  the  following  paragraph : 

It  is  stressed  that  the  representation  of  foreign  interests  involves 
the  exercise  of  informal  good  offices  and  not  of  an  official  function. 
You  may  not  address  a  formal  protest  to  the  Government  to  which 
you  are  accredited  in  respect  of  matters  affecting  foreign  interests,  or 
put  the  weight  of  your  official  position  behind  any  request  that  the 
represented  government  may  desire  to  have  made  to  the  Govern¬ 
ment  to  which  you  are  accredited.  In  general,  in  approaching  the 
Government  to  which  you  are  accredited,  you  act  only  as  the  medium  of 

6  MS.,  Instructions  in  Case  of  Hostilities,  Circular  file  300.1  Gen¬ 
eral  Program/209  A. 

7  For  Secretary  Bryan’s  instruction  of  1914,  see  ante ,  p.  89. 
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transmission  of  such  communications  as  it  may  be  appropriate  to 
transmit.8 

The  other  important  difference  between  the  instruction  of 
1914  and  that  of  1939  is  to  be  found  in  the  fact  that  the  latter 
did  not  mention  the  neutrality  of  the  United  States  which  had 
been  so  heavily  emphasized  in  the  former.  Whatever  the 
reasons  for  this  difference  may  have  been,  it  is  significant 
that  in  1939,  unlike  1914,  no  diplomatic  or  consular  officer  of 
the  United  States  was  asked  to  protect  the  interests  of  Ger¬ 
many  or  any  of  her  allies  with  the  single  exception  of  the 
American  Consul  at  Lagos,  Nigeria,  who,  with  the  Depart¬ 
ment’s  approval,  assumed  charge  of  Italian  interests  within 
his  district. 

Upon  the  outbreak  of  war  the  United  States  assumed  the 
protection  of  the  interests  of  Great  Britain,  the  British  Domin¬ 
ions,  and  France  in  Germany,  Hungary,  Bulgaria,  and  Ru¬ 
mania.  In  1940  this  protection  was  extended  to  Italy  and 
most  of  the  territory  under  German  occupation,  while  the 
interests  of  Belgium,  Yugoslavia,  Greece,  and  the  Nether¬ 
lands  were  added  to  the  responsibilities  of  a  number  of 
American  missions  and  consulates  in  Axis  countries  and  ter¬ 
ritories  under  their  control.9  In  addition  to  these  belliger¬ 
ent  interests  the  United  States  also  protected  the  neutral  in¬ 
terests  of  Panama,  Haiti,  and  Cuba  in  certain  Axis  countries 
as  well  as  in  some  Allied  and  neutral  countries  where  their 
representatives  were  withdrawn  as  a  result  of  the  war. 

This  protection  of  certain  neutral  and  Allied  interests  was 
continued  even  after  the  United  States  entered  the  war  and 
entrusted  its  own  interests  in  enemy  territory  to  the  Swiss 
Government.  The  Department  of  State  and  the  American 
Legation  at  Bern  also  became  after  1941  the  channel  of  com- 

8  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  101, 
July  16,  1940,  MS.,  file  704.00/576  B. 

9  For  the  complete  list  of  belligerent  interests  under  American  pro¬ 
tection  in  May  1941,  see  appendix  IV. 
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munication  between  five  of  the  republics  of  Central  America 
and  the  Swiss  Government,  which  took  charge  of  their  in¬ 
terests  in  enemy  territory.  The  United  States  also  continued 
to  protect  British  interests,  including  those  of  he  Dominions, 
in  certain  of  the  French  colonies,  while  Swiss,  Brazilian, 
Belgian,  and  Yugoslav  interests  were  in  the  hands  of  various 
American  consulates  from  Tahiti  to  Tangier.  More  than  a 
dozen  American  posts  continued  to  perform  consular  serv¬ 
ices  for  Cuba  and  Panama,10  and  good  offices  were  still  ex¬ 
tended  to  Chinese  nationals  in  six  of  the  American  republics.* 11 
All  of  which  meant  that  after  the  Japanese  attack  on  Pearl 
Harbor  the  United  States  was  in  the  unique  position  of  being 
simultaneously  one  of  the  world’s  most  important  protecting 
and  protected  powers. 

This  tremendous  volume  of  foreign-interest  work  necessi¬ 
tated  the  establishment  of  a  Special  Division  (later  called 
the  Special  War  Problems  Division)  in  the  Department  of 
State,  and  special  “foreign  representation”  sections  in  a 
number  of  the  more  important  missions  and  consular  offices 
abroad.  In  order  to  reduce  the  cost  and  facilitate  the  trans¬ 
mission  of  circular  instructions  respecting  the  protection  of 
foreign  interests  in  Europe,  the  American  Legation  at  Bern 
was  designated  as  the  “clearing  house”  through  which  such 
messages  would  be  relayed,  while  in  each  country  the  protec¬ 
tive  functions  were  centralized  in  the  diplomatic  mission  or 
the  principal  consular  office  in  the  absence  of  a  mission.12 

In  several  outstanding  respects  the  protection  of  foreign 
interests  in  World  War  II  differed  from  that  in  the  first 
World  War.  We  have  already  mentioned  the  fact  that  in 

10  Consular  services  for  Cuba  and  Panama  had  been  performed  by 
certain  American  offices  since  before  World  War  I  (MS.,  General  In¬ 
structions  Consular,  no.  442,  Jan.  21,  1916,  and  no-  8j6,  Oct.  18,  1922) . 
For  complete  list  of  offices  regularly  performing  such  services  in  1939 
and  1944,  see  appendices  III  and  VI. 

11  Ante,  p.  58,  and  appendix  VI. 

12  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram 
no.  37,  Apr.  30,  1940,  MS.,  file  704.00/572  A. 
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the  recent  conflict  the  United  States  protected  no  interests  of 
Germany  or  her  allies,  with  the  insignificant  exception  of 
Italian  interests  in  Nigeria,  whereas  in  World  War  I  the 
United  States  had  engaged  extensively  in  the  protection  of 
the  interests  of  the  Central  powers.13  While  this  difference 
applied  only  to  the  activities  of  the  United  States  as  a  pro¬ 
tecting  power,  there  were  other  differences  of  broader  sig¬ 
nificance  for  the  practice  as  a  whole.  Between  1914  and 
1939,  for  instance,  the  media  of  telecommunication  had  been 
vastly  improved  and  greatly  expanded  throughout  the  world. 
This  made  it  possible  for  the  wishes  of  the  protected  govern¬ 
ment  to  be  ascertained  within  but  a  few  hours  and  for  those 
wishes  to  be  relayed  to  the  representatives  of  the  protecting 
power  in  far  less  time  than  had  been  required  during  World 
War  I.  These  improved  facilities,  combined  with  the  in¬ 
creased  commercial  and  social  interdependence  of  the  mod¬ 
ern  world,  produced  a  far  greater  desire  for  the  transmission 
of  personal  communications  via  the  facilities  of  the  protect¬ 
ing  power  than  had  existed  during  the  earlier  conflict.  On 
the  other  hand  the  clash  of  ideologies,  accompanied  and  en¬ 
forced  by  rigid  censorship  of  all  types  of  communication, 
rendered  extremely  difficult  and  delicate  the  utilization  of 
the  improved  means  of  communication  and  transportation 
which  were  available  during  the  recent  war. 

Even  more  significant  was  the  enforcement  during  World 
War  II  of  controls  far  more  sweeping  and  stringent  than 
those  ever  previously  imposed  on  the  use  of  foreign  exchange 
and  on  every  form  of  “trading  with  the  enemy”.  This  de¬ 
velopment,  which  was  practically  universal  during  the  sec¬ 
ond  World  War,  affected  the  activities  of  all  protecting 
powers  in  a  multitude  of  ways,  some  of  which  we  shall  sub¬ 
sequently  have  occasion  to  discuss  in  greater  detail.  At  this 
point,  however,  it  may  suffice  to  note  as  typical  the  sharp 
difference  between  the  attitudes  of  the  United  States  Gov¬ 
ernment  in  1917  and  in  1942  respecting  this  subject.  In 


13  Ante ,  p.  89. 
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1917  the  Minister  of  Switzerland  in  charge  of  German  inter¬ 
ests  in  the  United  States  informed  the  Department  of  State 
that  the  Swiss  Consulate  at  New  York  had  been  given  to 
understand  that  it  should  apply  for  a  license  under  the  Trad¬ 
ing  with  the  Enemy  Act  in  order  to  occupy  certain  premises, 
the  lease  for  which  had  been  originally  issued  to  the  German 
Government.  The  Swiss  Minister  took  the  position  that  in 
as  much  as  the  Swiss  Government  had  assumed  the  protection 
of  German  interests  in  the  United  States  with  the  express 
consent  of  the  United  States  Government,  no  license  should 
be  required  for  Swiss  Consuls  to  administer  the  affairs  of 
German  subjects  in  the  United  States.  The  Department 
agreed  with  the  Swiss  Minister  and  informed  the  War  Trade 
Board  that  “the  Swiss  consular  officers  took  charge  of  the 
German  consulates  as  representatives  of  the  Swiss  Govern¬ 
ment  and  that  they  did  not  thereby  become  ‘officers’,  ‘offi¬ 
cials’,  or  ‘agents’  of  the  German  Government  within  the 
meaning  of  the  Trading  with  the  Enemy  Act,  and  that  this 
act,  reasonably  construed,  ought  not  to  be  held  to  apply  to 
them”.14  In  1942,  on  the  other  hand,  General  Ruling  No.  11, 
issued  by  the  Director  of  Censorship  with  the  concurrence  of 
the  Treasury  Department  and  the  Department  of  State, 
specifically  prohibited  unlicensed  trade  and  communication 
with  any  enemy  national  and  defined  “enemy  national”  as 
including : 

The  Government  of  any  country  against  which  the  United  States 
has  declared  war  (Germany,  Italy,  Japan,  Bulgaria,  Hungary  and  Ru¬ 
mania)  and  any  agent,  instrumentality,  or  representative  of  the  fore¬ 
going  Governments,  or  other  person  acting  therefor ,  wherever  situated 
( including  the  accredited  representatives  of  other  governments  to  the 
extent,  and  only  to  the  extent,  that  they  are  actually  representing  the 
interests  of  the  Governments  of  Germany,  Italy,  and  Japan  and  Bul¬ 
garia,  Hungary,  and  Rumania).15 

14  Foreign  Relations,  1917,  Supplement,  pp.  615-616. 

is  U.  S.  Treasury  Department,  Documents  Pertaining  to  Foreign 
Funds  Control  (Government  Printing  Office,  Washington,  June  15, 
1945) ,  pp.  25-26.  Italics  by  the  present  writer. 
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The  final  outstanding  difference  between  the  protection  of 
belligerent  interests  in  1914  and  in  1939  concerns  the  rela¬ 
tionship  of  the  protecting  power  to  prisoners  of  war.  In 
World  War  I,  as  we  have  previously  noted,  this  relationship 
was  quite  undefined  until  it  was  clarified  to  a  certain  extent 
through  the  initiative  of  the  United  States  Government.10 
The  outbreak  of  war  in  1939,  on  the  other  hand,  found  the 
relationship  clearly  stated  in  the  Geneva  prisoners  of  war 
convention  which  had  been  signed  in  1929  by  the  representa¬ 
tives  of  all  nations  which  became  belligerents  in  World  War 
II,  with  the  exception  of  the  Union  of  Soviet  Socialist  Re¬ 
publics.  While  this  convention  clarified  the  position  of  the 
protecting  power  with  respect  to  prisoner-of-war  matters,  it 
also  laid  upon  the  protecting  power  far  greater  responsibili¬ 
ties  in  this  connection  than  had  been  assumed  even  under 
the  special  agreements  of  World  War  I. 

We  shall  not  attempt  at  this  point  to  survey  in  any  further 
detail  the  manifold  and  complex  activities  of  the  United 
States  as  a  protecting  power  in  World  War  II.  In  subse¬ 
quent  chapters  we  shall  have  opportunity  to  examine  a  large 
number  of  these  activities  in  considering  the  protection  of 
foreign  interests  from  a  functional  and  analytical  point  of 
view.  In  that  connection  comparison  will  be  made  with  the 
similar  policies  and  practices  of  other  states  which  served 
extensively  as  protecting  powers  during  the  recent  conflict.17 

16  Ante,  p.  100. 

17  After  the  United  States  became  a  belligerent,  American  interests 
in  enemy  territory  were  entrusted  to  the  Swiss  Government,  which  also 
took  charge  of  German,  Italian,  Bulgarian,  and  Rumanian  interests 
in  the  United  States.  The  Swedish  Government  protected  Hungarian 
interests  in  the  United  States  and  Japanese  interests  in  Hawaii.  The 
Spanish  Government  was  in  charge  of  Japanese  interests  in  continen¬ 
tal  United  States  until  March  1945,  after  which  the  Swiss  Govern¬ 
ment  assumed  this  activity.  For  more  complete  lists  see  appendices 
V,  VII,  and  VIII. 


CHAPTER  IV 
BASIC  PRINCIPLES 


FROM  THE  preceding  chapters  it  will  have  been  noted 
that  although  the  protection  of  foreign  interests  has  been 
essentially  an  ad  hoc  procedure,  certain  basic  principles  have 
evolved  from  the  repeated  applications  of  the  practice  dur¬ 
ing  the  past  hundred  years.  In  the  present  chapter  we  shall 
state  and  analyze  certain  of  those  basic  principles  which  are 
most  fundamental  to  the  practice  as  a  whole  and  most  widely 
observed  by  all  nations  engaging  in  the  diplomatic  and 
consular  protection  of  interests  foreign  to  their  own.  While 
we  shall  deal  primarily  with  examples  drawn  from  the  Amer¬ 
ican  experience,  it  goes  without  saying  that  the  multilateral 
nature  of  the  practice  has  been  strongly  conducive  to  the 
development  of  a  high  degree  of  international  unanimity  re¬ 
specting  these  basic  principles  upon  which  the  practice  has 
operated  in  both  war  and  peace.  Ten  basic  principles  are 
clearly  discernible  in  the  practice  but  it  should  be  observed 
that  each  principle  is  accompanied  by  a  number  of  variants 
and  corollaries  which,  although  logically  subordinate  to  the 
principle  itself,  may  equal  it  in  practical  importance. 

1.  THE  TEMPORARY  ABSENCE  OF  DIPLOMATIC  OR  CONSULAR 
REPRESENTATION  BY  THE  POWER  DESIRING  FOREIGN 
PROTECTION  IS  A  REQUISITE 

The  basic  condition  upon  which  is  predicated  the  protec¬ 
tion  by  one  power  of  the  interests  and  nationals  of  another 
is  the  absence  of  diplomatic  or  consular  representation  by 
the  latter  in  the  state  where  protection  is  extended.  We 
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have  noted  that  as  early  as  the  first  Capitulation  in  1535 
the  claims  advanced  by  the  King  of  France  as  protector  of 
various  non-French  nationals  within  Turkey  were  based  on 
the  absence  of  representatives  at  the  Porte  of  the  sovereigns 
of  these  unrepresented  or  unprotected  Christians.1  Thus 
from  the  very  earliest  times  there  has  attached  to  the  prac¬ 
tice  a  feeling  of  temporary  expediency,  which  has  become 
more  pronounced  during  modern  times  when  the  prevailing 
assumption  has  been  an  almost  universal  national  represen¬ 
tation  among  the  members  of  the  family  of  nations. 

The  temporary  absence  of  representation  by  the  protected 
power  need  not,  of  course,  be  complete ;  it  may  exist  in  either 
the  diplomatic  or  consular  field  and  the  type  of  protection 
requested  of  the  foreign  power  may  vary  accordingly.  The 
protection  of  French  interests  in  Venezuela  furnishes  an  out¬ 
standing  example  of  this  variation,  since  American  protec¬ 
tion  was  at  first  diplomatic  and  consular,  then  exclusively 
consular,  and  finally,  after  the  appointment  of  French  Con¬ 
suls,  merely  diplomatic.2  More  recent  examples  illustrate 
the  same  point.  Thus  in  1941  the  United  States  assumed 
the  diplomatic  protection  of  Haitian  interests  in  Great 
Britain,  France,  and  Italy,  while  Haitian  consuls  continued 
to  function  at  certain  posts  in  those  countries.3  Similarly  in 
Sweden  where  the  United  States  protected  Costa  Rican  in¬ 
terests  during  the  recent  war,  a  Swedish  businessman  at 
Goteborg  continued  to  act  as  honorary  Consul  General  of 
Costa  Rica.4  During  the  winter  of  1943-1944  the  United 
States  Vice  Consul  at  Corumba,  Brazil,  was  in  charge  of  the 
Peruvian  Vice  Consulate  at  that  city,  although  there  was  no 

1  Ante.  p.  9. 

2  Ante,  pp.  80-88. 

3  The  Secretary  of  State  (Hull)  to  the  Haitian  Charge  d’ Affaires  ad 
interim,  Mar.  26,  1941,  MS.,  file  704.3800/1. 

4  Secretary  Hull  to  the  Legation  in  Sweden,  telegram  no.  42,  Jan. 
24,  1942,  MS.,  file  704.1858/6. 
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interruption  in  the  regular  diplomatic  representation  of  Peru 
at  Rio  de  Janeiro.5 

The  temporary  presence  of  a  special  envoy  is  not  considered 
as  altering  the  absence  of  diplomatic  representation  by  the 
protected  power.  Thus  for  several  months  in  1925  there 
was  a  special  agent  of  the  Netherlands  at  Tehran  with  the 
rank  of  Envoy  Extraordinary  and  Minister  Plenipotentiary, 
but  since  he  was  not  a  regularly  accredited  diplomatic  rep¬ 
resentative,  his  presence  did  not  terminate  the  diplomatic 
protection  of  Netherland  interests  by  the  American  Minister.6 
Similarly  the  presence  of  High  Commissioner  Buchanan  in 
Venezuela  in  1909  did  not  terminate  the  diplomatic  protec¬ 
tion  of  American  interests  by  the  Brazilian  representative  at 
Caracas.7 

Regarded  from  the  converse  point  of  view,  these  incidents 
indicate  that  the  diplomatic  protection  of  the  interests  of 
one  power  by  another  does  not  in  any  way  preclude  direct 
negotiation  between  the  protected  power  and  the  local  state 
even  in  instances  of  war  or  non-recognition.  An  instance  of 
this  sort  arose  in  1867  when  the  United  States  was  in  charge 
of  Austrian  interests  in  Mexico.  Not  long  after  the  with¬ 
drawal  of  the  Austrian  diplomatic  and  consular  representa¬ 
tives  from  Mexico  the  Emperor  of  Austria  sent  a  special 
mission  under  the  command  of  Admiral  TegetthofF  to  nego¬ 
tiate  direct  with  the  Mexican  authorities  for  the  return  of 
the  remains  of  Archduke  Maximilian  to  Austiia.  Despite 
the  official  Austrian  policy  of  non-recognition  of  the  revolu¬ 
tionary  government  of  Mexico,  and  the  bitter  feelings  on 
both  sides,  Admiral  Tegetthoff  bore  an  official  letter  ad¬ 
dressed  by  Count  Beust,  Chancellor  of  the  Empiie,  to  Lerdo 
de  Tejada  as  Minister  of  Foreign  Affairs  of  Mexico.  Al- 

5  Acting  Secretary  Stettinius  to  the  Embassy  in  Brazil,  telegram  no. 

4099,  Nov.  3,  1943,  MS.,  file  704.2332/1. 

6  The  Minister  to  Persia  (Murray)  to  the  Secretary  of  State  (Kel¬ 
logg),  no.  1041,  May  3,  1925,  MS,  file  704.5691/26. 

7  Ante,  p.  87. 
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though  copies  of  the  correspondence  between  Beust  and 
Lerdo  were  subsequently  sent  to  Mr.  Plumb,  the  American 
Charge  d’ Affaires  in  charge  of  Austrian  interests,  Mr.  Plumb 
was  not  invited  to  participate  in  the  direct  conversations 
which  took  place  between  the  Austrian  Admiral  and  the 
Mexican  Minister  of  Foreign  Affairs  regarding  this  special 
and  delicate  matter.8 

In  times  of  actual  hostilities  negotiations  between  belliger¬ 
ents  of  a  politico-military  nature  may  go  through  the  hands 
of  a  protecting  power  although  they  have  frequently  taken 
place  through  special  emissaries,  military  commanders,  or 
diplomatic  channels  in  neutral  capitals  without  reference  to 
the  protecting  power  or  powers  in  charge  of  the  interests  of 
those  belligerents.  In  World  War  II  both  types  of  pro¬ 
cedure  were  followed — the  initial  German  offer  of  sur¬ 
render  was  transmitted  through  Count  Folke  Bemadotte  as 
special  emissary;  while  the  Japanese  capitulation  came 
through  the  Swiss  Government  in  charge  of  Japanese  in¬ 
terests  in  the  United  States.9 

2.  EXCEPT  IN  EXTREME  EMERGENCIES  PROTECTION  IS  NOT 
GRANTED  WITHOUT  AN  OFFICIAL  REQUEST  FROM  THE 
STATE  WHOSE  INTERESTS  ARE  TO  BE  PROTECTED 

It  was  noted  in  chapter  I  that  before  the  middle  of  the 
nineteenth  century  the  granting  of  protection  to  foreigners 
was  generally  regarded  as  a  personal  prerogative  of  the  diplo¬ 
matic  or  consular  officer  and  might  be  effected  (if  he  were 
so  minded)  merely  upon  the  request  of  the  foreign  national 
seeking  his  protection.  This  theory  has  been  outmoded  for 
many  years  and  action  of  this  sort  by  any  diplomatic  or  con¬ 
sular  officer  would  today  be  countenanced  by  his  government 
only  in  the  most  extreme  emergencies  when  life  or  valuable 
property  would  be  endangered  by  a  moment’s  hesitation. 

8  Foreign  Relations,  1867,  part  II,  pp.  478-T79. 

9  New  York  Times,  May  1,  May  6,  and  August  11,  1945. 
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With  the  modern  development  and  expansion  of  telecom¬ 
munications  such  emergencies  have  become  increasingly  rare 
and,  while  no  government  would  deny  in  advance  the  right 
of  its  diplomatic  or  consular  officers  to  extend  protection  in 
such  circumstances,  every  government  would  be  inclined  to 
urge  extreme  caution  until  an  official  request  for  protection 
was  received  from  the  state  whose  nationals  were  in  distress.’0 
In  this  connection  the  following  exchange  of  telegrams  be¬ 
tween  the  Department  of  State  and  the  American  Minister 
to  Persia  in  1914  is  very  revealing : 

American  Legation,  Teheran,  undated 

[Received  November  3,  1914,  1  p.m.] 

Russian  officers  have  seized  Turkish  and  Austrian  Consuls  at 
Tabriz  and  sent  them  to  Russia.  Germans  are  threatened  and  Con¬ 
sul  was  feloniously  assaulted.  Paddock  [American  Consul  at  Tabriz] 
has  extended  temporary  refuge  and  protection  to  panic-stricken  Ger¬ 
man  Consul  and  subjects.  Russians  will  arrest,  expel,  and  perhaps 
deport  all  Germans.  Wire  instructions. 

Caldwell 

Department  of  State,  Washington 

[. November  5,  1914,  10  p.m.] 

Your  undated.  The  Legation  should  maintain  the  attitude  of 
strictest  neutrality  in  conformity  with  the  proclamation  issued  by  the 
President. 

You  will  instruct  the  Consul  at  Tabriz  that  he  should  use  the  greatest 
care  and  discretion  in  extending  protection  to  nationals  other  than 
American  citizens. 

Up  to  the  present  time  the  United  States  Government  has  not  been 
requested  to  take  charge  of  German  or  Austrian  interests  in  Persia. 

Lansing *  11 

On  the  other  hand  the  government,  rather  than  the  in¬ 
dividual  officer,  may  take  the  initiative  in  extending  protec¬ 
tion  to  foreign  nationals  in  urgent  distress  even  before  any 
request  for  such  protection  has  been  received  from  their  gov¬ 
ernment.  Thus  on  several  occasions  of  public  distuibance 

10  Pradier-Fodere,  op.  cit.,  vol.  Ill,  p.  249,  says  that  a  request  is 
required  from  “la  partie  interessee.” 

11  Foreign  Relations ,  1914,  Supplement,  p.  745. 
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in  South  or  Central  American  countries,  the  United  States 
has  instructed  its  Foreign  Service  officers,  and  sometimes  its 
military  and  naval  officers,  to  extend  provisional  protection 
to  Europeans  as  well  as  Americans  in  the  affected  areas.12  In 
areas  where  there  was  no  United  States  representative  within 
reach,  British  consuls  were  not  infrequently  authorized  to 
render  assistance  to  distressed  Americans  “with  or  without 
request  from  the  United  States  Government”.13 

There  is  always  the  danger,  however,  that  such  unre¬ 
quested  interposition  may  produce  serious  political  conse¬ 
quences  and  might  even  be  interpreted  by  the  government 
of  the  protected  national  as  an  infringement  of  its  own  sov¬ 
ereignty  or  as  a  patronizing  assumption  of  its  own  inability  to 
protect  its  own  nationals.  It  is  in  order  to  avoid  any  such 
misunderstandings  or  complications,  that  the  modern  prac¬ 
tice  of  protection  generally  insists  upon  a  formal  request  for 
such  protection  from  the  state  desiring  it.  Although  in  most 
emergency  situations  such  a  precaution  might  appear  to  be 
dictated  by  an  exaggerated  regard  for  sovereign  sensibilities, 
it  is  none  the  less  true  that  the  practice  of  protecting  foreign 
interests,  if  not  clearly  based  on  a  relationship  between  sov¬ 
ereign  equals,  might  be  construed  as,  or  might  even  merge 
into,  a  “protectorate”  situation,  particularly  in  instances 
where  a  great  power  undertakes  the  protection  of  the  inter¬ 
ests  of  a  small  neighbor.  In  response  to  a  misunderstanding 
on  this  score  which  arose  in  1943  the  United  States  Govern¬ 
ment  took  occasion  to  make  it  abundantly  clear  that  in  its 
protection  of  the  interests  abroad  of  certain  of  the  smaller 
American  republics  there  had  never  been  any  impairment  of 
the  sovereignty  of  those  republics.14  The  principal  safe¬ 
guard  for  the  sovereignty  of  the  protected  power  and  the 

12  Borchard,  op.  cit.,  p.  473,  and  further  citations  there  given. 

13  Foreign  Relations,  1914,  p.  861. 

14  Secretary  Hull  to  the  American  Legation  in  Portugal,  telegram 
no.  270,  Feb.  20,  1943,  MS.,  file  704.3853/3. 
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avoidance  of  political  complications  by  the  protecting  power 
is  the  basic  requirement  that  no  protection  of  foreign  inter¬ 
ests  should  be  undertaken  except  on  the  request  of  the  state 
desiring  the  protection. 

Strictly  speaking,  such  a  request  should  proceed  through 
the  customary  diplomatic  channels  from  one  foreign  office  to 
the  other,  but  in  the  event  of  sudden  and  unexpected  emer¬ 
gency  it  is  acceptable  if  the  request  be  made  by  the  diplo¬ 
matic  or  consular  official  at  the  place  of  difficulty.  We  have 
seen  that  this  was  the  more  usual  form  of  procedure  in  the 
days  before  the  development  of  the  telegraph  and  radio  and 
it  is  still  considered  an  acceptable  procedure  provided  that 
there  is  good  reason  to  believe  that  the  request  represents  the 
official  will  of  the  government  concerned.15 

3.  THE  GOVERNMENT,  NOT  THE  PARTICULAR  OFFICIAL, 
ASSUMES  AND  GRANTS  THE  PROTECTION 

It  is  a  rule  of  long  standing  in  the  practice  of  protecting 
foreign  interests  that  the  diplomatic  or  consular  officer  in  the 
field  who  receives  a  request  for  such  protection  must  imme¬ 
diately  refer  it  to  his  own  government  for  its  approval.  In 
extreme  emergencies  he  may  extend  provisional  protection 
on  a  humanitarian  basis,  but  his  action  is  contingent  upon 
the  approval  of  his  government.  This  requirement  ap¬ 
peared  in  the  French  consular  instructions  as  early  as  No¬ 
vember  1864  and  it  has  been  almost  universally  accepted 
ever  since.10  The  significance  of  this  rule  is  that  in  the 
modern  practice  of  protection  of  foreign  interests  it  is  the 
government,  and  not  the  individual  official,  which  actually 
assumes  the  protection.  The  individual  officer  may  properly 

16  Foreign  Service  Regulations,  chap.  XII,  sec.  4. 

16  Bouffanais,  op.  cit.,  p.  41;  also  Foreign  Service  Regulations,  chap. 
XII,  sec.  4;  Reglement  consulaire  suisse,  Oct.  26,  1923,  art.  33,  Satow, 
op.  cit.,  vol.  I,  p.  194;  B.  W.  von  Konig,  Handbuch  des  deutschen  Kon- 
sularwesens,  8th  ed.  (Dietrich  Reimer,  Berlin,  1914),  p.  73. 
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sign  himself  as  “in  charge  of”  certain  foreign  interests  but 
this  is  a  privilege  derived  exclusively  by  delegation  of  au¬ 
thority  from  his  own  government,  which  is  really  in  charge 
of  the  foreign  interests  in  question. 

One  corollary  of  this  principle  is  that  the  protective  func¬ 
tion  is  not  interrupted  by  transfer  of  diplomatic  or  consular 
officers  or  even  by  change  of  the  mission  of  the  protecting 
power.  As  early  as  the  American  protection  of  various 
European  interests  in  Mexico  in  1867  the  Secretary  of  State 
made  it  clear  that  it  was  the  United  States  Government,  and 
not  merely  the  American  Minister  to  Mexico,  which  exer¬ 
cised  the  protective  function.  Accordingly  when  Mr.  Plumb 
succeeded  Mr.  Otterbourg  at  Mexico  City  he  was  informed 
in  response  to  his  inquiry  that  he  should  follow  the  instruc¬ 
tions  on  the  subject  issued  to  his  predecessor.17  The  De¬ 
partment’s  circular  instruction  of  April  30,  1940,  specifically 
explained  that  the  function  of  protection  wherever  exercised 
by  the  United  States  would  be  centralized  in  the  appropriate 
mission  or  office,  not  in  a  particular  official.18  In  pursuance 
of  the  same  principle  the  American  Embassy  after  removal 
to  Vichy  continued  the  protection  of  British  interests  in 
France  which  the  Embassy  had  assumed  at  Paris  in  June 
1940.19 

Another  corollary  to  the  principle  is  that  the  government 
assuming  the  protection  may  do  so  subject  to  any  qualifica¬ 
tions  which  it  feels  obliged  to  make.  Thus  in  assuming  the 
protection  of  Netherland  interests  in  Iran  the  United  States 
Government  specified  that  it  would  assume  no  responsibility 
for  the  performance  of  judicial  functions  respecting  Nether- 

17  Foreign  Relations ,  1867,  part  II,  pp.  453,  469,  479. 

18  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram 
no.  37,  Apr.  30,  1940,  MS.,  file  704.00/562  A. 

19  The  Embassy  at  Vichy  protected  British  interests  only  in  unoccu¬ 
pied  France.  The  protection  of  British  interests  in  occupied  France 
was  handled  by  the  American  Consulate  General  at  Paris,  operating 
under  the  direction  of  the  American  Embassy  at  Berlin. 
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land  nationals  in  Iran.20  When  the  Swiss  Government  un¬ 
dertook  the  protection  of  Japanese  interests  in  the  United 
States  in  June  1945,  it  agreed  so  to  do  only  after  receiving 
from  the  Japanese  Government  assurances  that  the  Swiss  rep¬ 
resentatives  in  charge  of  American  interests  in  Japan  and 
Japanese-occupied  territory  would  be  permitted  to  visit  all 
camps  where  American  nationals  were  held.21  In  accordance 
with  the  good-neighbor  policy  and  considerations  of  hemi¬ 
spheric  solidarity  the  United  States  Government  will  not 
undertake  the  formal  “representation  in  the  other  American 
Republics  of  governments  of  non- American  countries”,22  al¬ 
though  it  will  extend  its  informal  good  offices  in  such  circum¬ 
stances,  as  it  has  for  many  years  in  behalf  of  Chinese 
nationals. 

Since  protection  is  a  favor  granted  by  the  protecting  power 
to  the  protected  state,  the  protection  may  be  terminated  by 
the  former  at  its  own  pleasure.  It  seldom  happens,  how¬ 
ever,  that  a  protecting  power  resigns  from  that  position  on  its 
own  initiative  and  without  the  approval  or  request  of  the 
protected  state.  One  of  the  few  examples  of  withdrawal 
of  consent  by  a  protecting  power  occurred  in  1945  when  the 
Spanish  Government,  although  not  having  broken  relations 
with  Japan,  summarily  gave  up  the  protection  of  Japanese 
interests,  apparently  because  of  the  alleged  mistreatment  of 
Spaniards  in  eastern  Asia  by  the  Japanese.23 

4.  THE  CONSENT  OF  THE  LOCAL  POWER  IS  A  REQUIREMENT 

Since  earliest  times,  the  consent  of  the  local  power  has 
been  a  requirement  for  the  protection  of  foreign  interests 

20  Ante,  p.  104. 

21  Department  of  State  press  release  560,  July  21,  1945. 

22  The  Secretary  of  State  (Hull)  to  the  Yugoslav  Minister  (Fotitch), 
Oct.  31,  1941,  MS.,  file  704.60H90  B/l. 

28  New  York  Times,  Mar.  25,  1945;  Department  of  State  Bulletin, 
Apr.  8,  1945,  p.  649. 
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within  the  territory  of  that  power  in  times  of  peace  or  war. 
The  necessity  for  a  neutral  state  protecting  the  interest  of  one 
belligerent  within  the  territory  of  another  belligerent  to  ob¬ 
tain  the  latter’s  consent  to  such  activity  is  perfectly  apparent. 

The  necessity  for  obtaining  the  local  state’s  consent  in 
time  of  peace  is  perhaps  less  obvious  but  none  the  less  real. 
While  a  general  “right  of  legation”  obtains  between  inde¬ 
pendent  states  in  peaceful  relationship  with  one  another,24 
this  right,  with  its  attendant  obligation,  has  been  invariably 
regarded  as  a  strictly  bilateral  matter  as  between  each  pair 
of  states  in  the  international  family.  State  “X”  has  no  valid 
grounds  for  objection  if  state  “Y”  chooses  for  reasons  of 
economy  or  convenience  to  withdraw  its  representation  from 
state  “X”  and  to  request  state  “Z”  to  protect  its  interests 
within  state  “X”.  It  has  never  been  maintained,  however, 
that  state  “X”  is  under  obligation  to  permit  the  exercise  of 
this  delegated  right  within  its  own  territory.25  However,  as 
the  protection  of  foreign  interests  has  developed  during  the 
years  into  an  accepted  international  practice,  the  tendency 
has  become  more  and  more  pronounced  to  take  the  consent 
of  the  local  power  almost  for  granted,  particularly  in  in¬ 
stances  where  the  relations  between  the  local  state  and  the 
state  desiring  the  protection  are  on  a  friendly  basis.  During 
World  War  II  this  tendency  became  quite  marked  even  in 
instances  of  protection  involving  belligerent  interests.  In 
May  of  1940  the  American  Ambassador  to  Italy  made  in¬ 
quiry  of  the  Department  regarding  various  procedures  which 
he  should  follow  if  he  were  asked  to  extend  protection  to  cer¬ 
tain  foreign  interests  in  Italy  in  the  event  of  Italian  entry 

24  Hyde,  op.  cit .,  vol.  I,  pp.  212-213;  Satow,  op.  cit.,  vol.  I,  p.  190. 

20  J.  Tchemoff,  Protection  des  nationaux  residant  a  Vetr  anger  (A. 
Pedone,  Paris,  1899),  p.  386;  Borchard,  op.  cit.,  p.  472;  Pradier- 
Fodere,  op.  cit.,  vol.  Ill,  p.  249;  Paul  Fauchille,  Traite  de  droit  inter¬ 
national  public,  8th  ed.  (Rousseau  and  Co.,  Paris,  1921),  vol.  II 
p.  53. 
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into  the  European  war.  One  of  his  specific  questions  was 
the  following:  “Should  the  consent  of  the  Italian  Govern¬ 
ment  be  obtained  before  taking  over  foreign  interests  or  is 
formal  notification  deemed  sufficient?”  In  reply  Secretary 
Hull  stated:  “You  should  of  course  promptly  notify  the  gov¬ 
ernment  to  which  you  are  accredited  of  your  assumption  of 
the  representation  of  any  foreign  interests.  In  the  absence 
of  objection  on  its  part,  its  tacit  acquiescence  may  be  re¬ 
garded  as  sufficient  assent  without  formal  agreement.”  28  In 
January  1942  the  Swedish  Minister  at  Washington  notified 
the  Secretary  of  State  that  the  Swedish  Government  had 
acceded  to  a  request  of  the  Japanese  Government  to  assume 
the  protection  of  Japanese  interests  in  Hawaii.  Although 
the  consent  of  the  United  States  Government  was  not  spe¬ 
cifically  requested,  the  Department  formally  indicated  that 
the  Government  consented  to  this  arrangement.27  General 
practice,  however,  still  inclines  toward  a  specific  request 
rather  than  a  simple  notification.28  When  the  protection  of 
belligerent  interests  is  at  stake,  the  local  power  may  make 
its  consent  contingent  upon  the  assent  of  the  opposing  bel¬ 
ligerent  to  the  reciprocal  protection  within  its  territory  of 
the  interests  of  that  local  power.29 

If  the  local  state  expresses  strong  objection  (as  did  Turkey 

26  The  Ambassador  to  Italy  (Phillips)  to  the  Secretary  of  State 
(Hull),  telegram  no.  398,  May  22,  1940;  Secretary  Hull  to  the 
Embassy  in  Italy,  telegram  no.  153,  May  29,  1940,  MS.,  file 
704.00/566. 

27  The  Secretary  of  State  (Hull)  to  the  Swedish  Minister  (Bos- 
trom),  Jan.  24,  1942,  MS.,  file  705.9458/2. 

28  Serious  difficulties  may  ensue  if  the  notification  is  not  made 
through  proper  channels  and  in  a  sufficiently  formal  manner;  see 
post,  p.  186. 

29  Assistant  Secretary  Long  to  Minister  Bostrom,  Dec.  18,  1941, 
MS.,  respecting  the  protection  by  the  Swedish  Government  of  Hun¬ 
garian  interests  in  the  United  States  and  the  protection  by  the  Swiss 
Government  of  American  interests  in  Hungary. 
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in  1868) 30  the  matter  should  be  dropped  immediately  unless 
the  protecting  power  wishes  to  become  in  effect  a  party  to 
unwarranted  interposition  or  intervention.  If  the  local  gov¬ 
ernment  expresses  merely  hesitation  or  reluctance,  based 
perhaps  on  fear  of  political  complications  or  lack  of  cer¬ 
tainty  respecting  the  nature  and  extent  of  the  protection  to 
be  exercised,  it  is  entirely  proper  for  the  protecting  power  to 
set  these  doubts  at  rest  by  such  explanations  as  may  be  appro¬ 
priate,  without  pressing  the  matter  unduly.  Thus  in  1867 
the  United  States  gave  Mexico  assurances  that  the  protection 
which  the  United  States  proposed  to  exercise  in  Mexico  over 
certain  European  interests  would  not  be  allowed  in  any  way 
to  jeopardize  the  good  relations  between  the  Mexican  Re¬ 
public  and  the  United  States.31 

The  consent  of  the  local  power  may  be  qualified  in  any 
way  that  it  sees  fit.  In  1905  the  Panamanian  Government 
permitted  American  diplomatic  and  consular  officers  to  ex¬ 
ercise  their  good  offices  in  behalf  of  Chinese  subjects  in 
Panama,  but  in  1907  the  Panamanian  Government  qualified 
this  privilege  by  requesting  that  American  officers  not  under¬ 
take  to  administer  the  estates  of  Chinese  nationals.  The 
Department  did  not  contest  this  decision  and  pointed  out  to 
the  American  Minister  that  the  exercise  of  such  good  offices 
was  subject  to  the  consent  and  approval  of  the  Panamanian 
Government.32 

Since  the  consent  of  the  local  power  is  admittedly  neces¬ 
sary  for  the  protection  of  foreigners  within  its  territory  by  a 
third  power,  it  follows  that  that  consent  “having  been  freely 
given,  may  as  freely  be  withdrawn”  (as  Secretary  Bryan 
expressed  it).  Such  a  withdrawal  of  consent  by  the  local 
power  has  rarely  occurred  in  time  of  peace ;  in  time  of  war  it 
has  happened  not  infrequently,  although  it  may  be  protested 

30  Ante ,  p.  38;  cf.  also  p.  60. 

31  Ante,  p.  35. 

32  Hackworth,  op.  cit.,  vol.  IV,  p.  488. 
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by  the  protected  belligerent.  In  May  1941  the  German  Gov¬ 
ernment  informed  the  Government  of  Switzerland  that  Swiss 
protection  of  Yugoslav  interests  in  Germany  had  “no  object 
any  more”,  presumably  because  of  German  recognition  of  the 
so-called  “Croatian”  state.  The  Yugoslav  Government, 
however,  protested  this  action  as  a  “flagrant  violation  of  the 
International  Law  and  the  International  obligations  assumed 
by  Germany”.33  In  1942  the  French  Government  at  Vichy 
requested  the  United  States  Government  to  “consider  as  hav¬ 
ing  terminated”  the  protection  which  for  nearly  two  years  the 
United  States  had  extended  to  the  interests  of  Belgium,  Lux¬ 
embourg,  and  Yugoslavia  in  France.34  The  Governments- 
in-Exile  of  Belgium,  Luxembourg,  and  Yugoslavia  took  the 
position  that  such  action  was  “contrary  to  the  laws  and 
usages  established  by  international  law”.35 

After  the  surrender  of  Germany  and  the  establishment  of 
the  Allied  Control  Council  at  Berlin  in  1945,  the  United 
States  Government  informed  the  Swiss  Government  that  any 
further  protection  by  the  Swiss  of  German  interests  in  the 
United  States  would  be  “no  longer  necessary”.36  On  the 
other  hand  the  Swiss  were  permitted  to  protect  Italian  in¬ 
terests  in  the  United  States  until  the  arrival  of  the  new  Italian 
Ambassador  at  Washington.3' 

The  protection  of  the  interests  of  a  belligerent  within  terri¬ 
tory  occupied  by  the  enemy  of  the  protected  state  raises  a 
number  of  interesting  problems.  From  the  American  experi- 

33  The  Assistant  Secretary  of  State  (Breckinridge  Long)  to  the 
Yugoslav  Minister  (Fotitch),  May  19,  1941,  MS.,  file  706.60H54/4; 
also  the  Charge  d’ Affaires  in  Switzerland  (Morris)  to  the  Secretary 
of  State  (Hull),  telegram  no.  1917,  May  15,  1941,  MS.,  file 
701.60H62/8. 

34  The  Charge  d’ Affaires  ad  interim  at  Vichy  (Tuck)  to  the  Secre¬ 
tary  of  State  (Hull) ,  no.  1080,  July  2,  1942,  MS.,  file  704.5551/93. 

35  Mr.  Long  to  Mr.  Fotitch,  Dec.  4,  1942,  MS.,  file  701.60H51/1 1. 

30  The  Acting  Secretary  of  State  (Grew)  to  the  Swiss  Minister 

(Bruggmann),  May  8,  1945,  MS.,  file  705.6254/5-845. 

37  Id.  to  id.,  Feb.  28,  1945,  ibid./ 2-2745  CS/D. 
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ence  in  protecting  various  Allied  interests  in  Germany  during 
1 940  and  1 94 1  it  appears  that  as  a  general  rule  protection  may 
be  automatically  extended  to  occupied  areas  without  request¬ 
ing  the  special  assent  of  the  local,  i.e.  occupying,  power  in 
each  instance.  Thus  the  American  protection  of  British  in¬ 
terests,  including  those  of  Canada,  Australia,  and  New  Zea¬ 
land,  in  Germany  was  extended  to  German-occupied  areas 
on  the  Continent  without  question  by  the  German  authori¬ 
ties,  despite  the  fact  that  the  original  agreement  had  only 
referred  to  the  protection  of  British  interests  “in  Germany”.38 

In  Japan,  on  the  other  hand,  the  authorities  originally 
consented  to  Swiss  protection  of  American  interests  in  Japan 
and  Japanese-occupied  territory,  but  subsequently  refused  to 
permit  the  Swiss  representatives  to  visit  prisoner-of-war  and 
civilian-internment  camps  where  Americans  were  held  by 
the  Japanese  during  the  period  of  Japanese  occupation  in  the 
Philippine  Islands,  French  Indochina,  Thailand,  Manchuria, 
Burma,  Malaya,  and  the  Netherlands  Indies.39  Since  Japan, 
at  the  instance  of  the  United  States  Government,  had  specifi¬ 
cally  agreed  to  abide  by  the  Geneva  prisoners  of  war  con¬ 
vention  and  to  apply  its  provisions  “in  so  far  as  adaptable” 
to  civilian  internees,  such  action  constituted  a  flagrant  viola¬ 
tion  of  the  obligations  undertaken  by  the  Japanese  Govern¬ 
ment.40  It  is  to  be  noted,  however,  that  the  Japanese  did 
not  impose  these  restrictions  on  the  Swiss  representatives  as 
officials  of  the  protecting  power  in  charge  of  American,  or 
other  Allied,  interests,  but  upon  the  Swiss,  and  other  neutral 

38  Charge  d’ Affaires  Kirk  to  Secretary  Hull,  telegram  no.  1032,  Berlin, 
Sept.  3,  1939,  MS.,  file  704.4162/53. 

39  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  307, 
Dec.  16,  1941,  MS.,  file  703.5494/5;  the  Charge  d’ Affaires  ad  interim 
in  Switzerland  (Huddle)  to  Secretary  Hull,  telegram  no.  442,  Dec. 
26,  1941,;  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram 
no.  275,  Jan.  27,  1944,  MS.,  file  71 1.941 14A/277  B. 

40  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  331, 
Dec.  18,  1941,  MS.,  file  740.00114  European  War  1939/2026  b;  Mr. 
Huddle  to  Mr.  Hull,  telegram  no.  398,  Feb.  4,  1942,  ibid./ 2108. 
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representatives,  in  their  own  capacity.  In  so  doing,  the 
Japanese  were  availing  themselves  of  the  traditional  right 
of  the  occupying  power  to  control  all  foreign  relations  with 
occupied  territory,  including  the  exercise  of  neutral  consular 
functions  therein.41  While  this  right  is  well  established  in 
international  law,  it  cannot  legitimately  be  used  as  a  pretext 
for  violating  article  86  of  the  Geneva  prisoners  of  war  con¬ 
vention,  which  provides  that  “Representatives  of  the  protect- 
ting  Power  or  its  accepted  delegates  shall  be  permitted  to  go 
to  any  place,  without  exception ,  where  prisoners  of  war  are 
interned”.42 

For  many  years  it  has  been  a  general  assumption  that  it 
would  not  be  proper  to  request  or  expect  that  neutral  pro¬ 
tection  should  be  extended  to  the  occupied  portions  of  the 
territory  of  the  protected  power  itself.  Although  it  does  not 
appear  from  available  sources  that  this  feeling  has  ever  been 
reduced  to  a  statement  of  principle,  it  is  clear  that  the  atti¬ 
tude  has  been  wide-spread  in  practice  and  has  resulted  from 
considerations  of  national  pride  on  the  part  of  the  protected 
state  as  well  as  from  a  feeling  that  the  occupying  power  would 
be  justified  in  not  consenting  to  such  protection  if  it  were 
requested.  As  an  example  of  the  application  of  this  attitude 
we  may  note  that  during  the  early  phase  of  the  recent  war 
the  United  States  protected  Belgian  interests  in  all  German- 
occupied  territory  except  Belgium,  and  French  interests  in 
all  areas  under  the  control  of  the  Reich  except  occupied 
France.  In  so  far  as  the  writer  is  aware,  this  practice  has 
been  universally  followed  except  for  three  instances  which 
are  not  precisely  analogous  but  are  worthy  of  note. 

The  first  instance  occurred  during  World  War  I  when  the 
British  permitted  the  Swiss  to  protect  German  interests  in 

41  Hyde,  op.  cit.,  vol.  Ill,  pp.  1903-1904. 

42  Convention  relating  to  the  treatment  of  prisoners  of  war  between 
the  United  States  of  America  and  other  powers,  signed  at  Geneva,  July 
27,  1929,  Treaty  Series  846  (Government  Printing  Office,  Washington, 
1932),  p.  57.  The  italics  are  by  the  present  writer. 
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German  East  Africa  while  that  territory  was  under  British 
occupation.48  The  second  example  concerns  the  action  of 
Brand  Whitlock,  the  American  Minister  to  Belgium,  who  re¬ 
mained  in  Brussels  from  1914  to  1917  and  in  effect  acted  as 
a  protector  of  Belgian  interests  in  occupied  Belgium.  De¬ 
spite  the  success  of  his  humanitarian  activities,  he  himself 
admitted  that  his  situation  was  “almost  untenable’5.44  It 
may  possibly  have  been  in  memory  of  Mr.  Whitlock’s  serv¬ 
ices  that  the  Belgian  Government  in  1940  asked  that  the 
United  States  Government  assume  the  protection  of  Belgian 
interests  not  merely  in  Germany  or  Italy  (which  would  have 
been  the  usual  phrase)  but  at  the  request  of  the  Belgian 
representative  “in  any  country  or  part  thereof  that  is  or  may 
be  occupied  by  either  Germany  or  Italy”.  The  Department 
of  State,  however,  acted  on  the  assumption  that  this  request 
was  not  intended  to  include  occupied  Belgian  territory.45 

The  third  instance,  and  the  only  one  in  which  a  protected 
power  specifically  requested  protection  in  its  own  homeland 
under  enemy  occupation,  occurred  in  1940  when  the  Nether- 
land  Government  asked  that  the  American  Minister  at  The 
Hague  might  be  permitted  to  remain  at  his  post  and  to  pro¬ 
tect  “formally  or  informally”  Netherland  interests  in  the 
event  of  German  occupation  of  The  Hague.46  In  response 
the  Department  instructed  Mr.  Gordon  at  The  Hague  as 
follows : 

You  are  authorized,  if  The  Hague  is  occupied  by  the  German  forces, 
to  establish  contact  with  the  German  Military  Governor  and  to  use 

43  Escher,  op.  cit.,  p.  93. 

44  Allan  Nevins  (ed.),  The  Letters  and  Journal  of  Brand  Whitlock 
(Appleton-Century  Company,  New  York,  1936),  p.  140. 

48  Assistant  Secretary  of  State  Long  to  the  Belgian  Ambassador, 
June  13,  1940,  MS.,  file  704.5500/8. 

46  The  Minister  to  the  Netherlands  (Gordon)  to  the  Secretary  of 
State  (Hull),  telegram  no.  192,  May  13,  1940,  MS.,  file  356.56/22. 
Somewhat  analogous  was  Ambassador  Bullitt’s  position  in  occupied 
Paris  shortly  thereafter.  See  the  New  York  Times,  June  14,  1940,  p.  5. 
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your  good  offices  in  alleviating  the  situation  as  far  as  may  be  practicable, 
much  as  was  done  by  Whitlock  in  Brussels  during  1914-1917.  It  is 
obviously  impossible  to  give  specific  instructions  to  meet  various  con¬ 
tingencies  and  we  shall  have  to  rely  on  your  discretion  and  judgment. 
Nevertheless  you  may  inform  the  Netherlands  authorities  that  we  have 
been  glad  to  authorize  you  to  remain  in  The  Hague  and  to  carry  on  as 
long  as  possible  as  “the  diplomatic  representative  of  the  United 
States.”  47 

Actually  neither  Mr.  Whitlock  nor  Mr.  Gordon  was  au¬ 
thorized  to  act  as  a  protector  of  Belgian  or  Netherland  in¬ 
terests,  respectively,  within  occupied  Belgium  or  Holland, 
and  the  emphasis  which  the  Department  placed  on  Minister 
Gordon’s  acting  as  “the  diplomatic  representative  of  the 
United  States”  constitutes  a  further  indication  of  the  pre¬ 
vailing  practice  of  not  requesting  the  occupying  power  to 
consent  to  protection  of  enemy  interests  within  the  occupied 
portions  of  the  territory  of  the  protected  state.48 

An  important  new  element  is  injected  into  this  problem, 
however,  by  article  86  of  the  Geneva  prisoners  of  war  con¬ 
vention,  which,  as  we  have  seen,  permits  the  representatives 
of  the  protecting  power  to  go  to  any  place,  “without  excep¬ 
tion”,  where  prisoners  of  war  are  interned.  This  provision 
unquestionably  gives  to  the  protecting  power  the  right  of 
visiting  prisoners  of  war  who  may  be  held  in  occupied  por¬ 
tions  of  their  own  territory,  even  though  the  protecting  power 
may  not  be  accorded  or  may  not  wish  to  assume  any  other 
rights  or  privileges  within  such  territory.  This  issue  was 
raised,  although  in  a  somewhat  beclouded  fashion,  when  the 
Germans  in  August  1940  refused  to  allow  representatives  of 

47  Secretary  Hull  to  the  Legation  in  the  Netherlands,  telegram  no. 
87,  May  13,  1940,  loc.  cit. 

48  Referring  to  his  own  anomalous  position,  Whitlock  wrote:  “I  am 
not  accredited  to  Von  Bissing  or  to  the  German  soldiers  thank 
Heaven!  I  am  accredited  to  the  King  of  the  Belgians.  My  place 
is  near  him,  that  is,  at  Havre.”  (Nevins,  op.  cit.,  p.  149.)  Professor 
Nevins,  however,  refers  to  Whitlock  and  his  neutral  colleagues  as  the 
“protecting  Ministers”  {ibid.,  p.  v). 
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the  American  Embassy  at  Berlin  to  visit  camps  in  Belgium 
and  northern  France  where  Allied  prisoners  of  war  were  held, 
on  the  ground  that  Belgium  and  occupied  France  were  “zones 
of  operation”.  The  Department  of  State  promptly  in¬ 
structed  the  Embassy  at  Berlin  to  inform  the  German  Foreign 
Office  that — 

Department  considers  second  paragraph  Article  86  of  Geneva  Con¬ 
vention  confers  on  you  as  representative  of  protecting  Power  right  and 
duty  to  visit  prisoners  of  war  wherever  held  including  prison  camps  in 
Belgium  and  France.  If  it  is  asserted  that  such  camps  cannot  be  visited 
because  they  are  within  “zones  of  operation”,  please  refer  to  Article  7, 
first  sentence,  which  provides  for  removal  of  prisoners  from  zone  of 
combat  within  shortest  possible  time.40 

While  this  controversy  hinged  on  the  “zones  of  operation” 
argument,  it  also  involved  the  protection  of  large  numbers  of 
French  prisoners  within  occupied  France,  although  this  as¬ 
pect  of  the  problem  was  not  specifically  raised.50  Undoubt¬ 
edly  it  would  have  arisen  shortly  thereafter  had  not  the 
Vichy  government  appointed  a  special  mission  to  handle  all 
matters  affecting  French  prisoners  of  war  direct  with  the 
German  authorities.51 

On  the  basis  of  these  experiences  the  following  conclusions 
would  appear  to  be  justified  respecting  this  complex  problem : 

1.  The  original  consent  of  the  local  power,  unless  specifi¬ 
cally  restricted  to  the  territory  of  the  local  power,  is  generally 
interpreted  as  covering  automatically  an  extension  of  pro- 

49  The  Charge  d’Affaires  ad  interim  in  Germany  (Kirk)  to  the  Sec¬ 
retary  of  State  (Hull),  Aug.  23,  1940;  Secretary  Hull  to  the  Embassy 
in  Germany,  Sept.  6,  1940,  MS.,  file  740.00114  European  War  1939/ 
204. 

50  The  reference  to  this  incident  in  Hackworth  {op.  cit.,  vol.  VI,  p. 
285)  implies  that  the  Embassy  was  acting  only  on  behalf  of  British 
interests,  whereas  in  fact  Belgian  and  French  interests,  including  Bel¬ 
gian  and  French  prisoners  of  war,  were  also  involved. 

51  Secretary  Hull  to  the  Embassy  in  Germany,  telegram  no.  2413, 
Sept.  6,  1940,  MS.,  file  740.00114  European  War  1939/204;  id.  to  id., 
telegram  no.  3159,  Nov.  29,  1940,  ibid.  / 41 Z. 
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tection  to  areas  subsequently  occupied  by  that  power,  with 
the  exception  of  occupied  portions  of  the  protected  state  itself. 

2.  In  situations  where  the  Geneva  prisoners  of  war  con¬ 
vention  is  not  applicable,  prevailing  practice  would  indicate 
that  the  consent  of  the  local  power  is  not  meant  to  apply  to 
the  occupied  parts  of  the  protected  state’s  territory  unless  this 
point  is  specifically  mentioned. 

3.  In  situations  where  the  Geneva  prisoners  of  war  con¬ 
vention  is  applicable,  the  local  power  is  still  not  under  any 
obligation  to  consent  to  the  functioning  of  a  protecting  power, 
but  if  it  does  so  consent,  it  cannot  refuse  to  permit  that  pro¬ 
tecting  power  to  exercise  all  its  rights  respecting  prisoners  of 
war  even  within  the  occupied  territory  of  the  protected  state. 

4.  Even  in  a  situation  where  the  Geneva  prisoners  of  war 
convention  is  observed,  the  general  consent  of  the  local 
power  is  not  interpreted  as  conferring  upon  the  protecting 
power  any  permission  to  handle  other  than  prisoner  of  war 
matters  on  behalf  of  the  protected  state  within  occupied  por¬ 
tions  of  that  state. 

5.  A  RESORT  TO  FOREIGN  PROTECTION  DOES  NOT  NECESSARILY 
IMPLY  SEVERANCE  OF  RELATIONS  BETWEEN  THE  PRO¬ 
TECTED  POWER  AND  THE  LOCAL  STATE 

Although  almost  every  instance  of  severance  of  relations 
between  states  in  recent  times  has  been  accompanied  by  a 
resort  to  foreign  protection,  it  is  not  valid  to  assume  that 
every  resort  to  foreign  protection  implies  a  severance  of  re¬ 
lations  between  the  protected  power  and  the  local  state. 
From  the  examples  surveyed  in  preceding  chapters  we  have 
seen  that  foreign  protection,  both  diplomatic  and  consular, 
has  frequently  been  requested  as  a  temporary  expedient  for 
reasons  of  economy  or  convenience  when  no  rupture  of  rela¬ 
tions  was  contemplated  by  either  the  local  or  the  protected 
power.  In  the  case  of  the  protection  of  Swiss  citizens  by 
American  representatives  in  certain  countries  the  protection 
extended  by  the  United  States  actually  established  as  be- 
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tween  Switzerland  and  the  other  state  a  temporary  diplo¬ 
matic  or  consular  relationship  where  none  had  previously 
existed.62  On  countless  occasions  consuls  of  various  na¬ 
tionalities  have  assumed  charge  for  short  intervals  of  one  of 
their  colleagues’  establishments  precisely  in  order  to  maintain 
a  consular  relationship  which  would  otherwise  have  lapsed 
for  some  time  because  of  illness,  transportation  difficulties, 
delays  in  appointment,  or  economic  reasons  of  various  sorts. 

Even  in  the  protection  of  belligerent  interests  the  essence 
of  the  practice  is  not  to  intensify  but  rather  to  counteract 
and  ameliorate  certain  mutually  undesirable  consequences 
of  the  severance  of  direct  relations  between  the  belligerent 
powers.  By  providing  a  channel  of  communication  between 
warring  states,  the  protecting  power  offers  facilities  for  ex¬ 
changing  “proposals  tending  to  moderate  the  transports  of 
hostile  rage”,  as  Vattel  expressed  it  in  a  slightly  different 
connection.63 

Despite  these  facts,  the  obvious  association  of  rupture  of 
relations  with  a  resort  to  foreign  protection  has  occasionally 
raised  some  doubts  regarding  this  matter.  In  1943,  for  ex¬ 
ample,  when  the  United  States  Government  at  the  request  of 
the  Haitian  Government  took  charge  of  Haitian  interests  in 
Portugal,  the  Portuguese  Foreign  Office  raised  the  question  as 
to  whether  this  act  might  indicate  or  lead  to  a  rupture  of 
Haitian  relations  with  Portugal.  The  United  States  Gov¬ 
ernment  promptly  set  these  fears  at  rest  by  pointing  out  that 
no  rupture  of  relations  had  occurred  or  had  been  implied  in 
many  previous  instances  in  which  the  United  States  Govern- 

52  Ante ,  p.  44. 

63  Emmerich  de  Vattel,  The  Law  of  Nations,  English  ed.  (Johnson 
and  Company,  Philadelphia,  1857),  pp.  456-457.  Vattel  was  speak¬ 
ing  of  the  obligation  of  a  belligerent  state  to  admit  a  special  envoy  of 
the  enemy  and  to  provide  him  with  a  safe-conduct  which  might  be 
requested  “through  the  intervention  of  some  common  friend”.  The 
“common  friend”  has  become  the  protecting  power  in  modem  terminol¬ 
ogy  and  practice. 
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ment  had  protected  the  interests  of  Haiti  and  certain  other 
American  republics  in  various  European  countries.54 

6.  OFFICERS  IN  CHARGE  OF  FOREIGN  INTERESTS  DO  NOT 
BECOME  OFFICIALS  OF  THE  PROTECTED  POWER 

No  principle  governing  the  protection  of  foreign  interests 
has  been  the  subject  of  more  lingering  confusion  and  more 
repeated  attempts  at  clarification  than  the  one  above  stated. 
Although  the  principle,  with  its  several  important  corollaries, 
is  now  universally  accepted,  it  is  understandable  that  it  should 
have  been  the  cause  of  perennial  misunderstandings.  Ob¬ 
viously  the  officer  in  charge  of  foreign  interests  occupies  a 
peculiar  position  vis-a-vis  his  own  government  and  that  of  the 
protected  state.  It  cannot  be  denied  that  he  is  involved  in 
a  dual  relationship  which  is  not  easy  to  explain  and  which 
is  not  elsewhere  encountered  in  the  conduct  of  international 
relations.  Further  confusion  has  arisen  because  of  the  his¬ 
torical  relationship  between  the  modern  practice  of  the  pro¬ 
tection  of  foreign  interests  and  the  earlier  custom  of  actually 
employing  foreigners  as  diplomatic  and  consular  officials. 

In  so  far  as  the  United  States  is  concerned,  article  I,  section 
9,  of  the  Constitution,  as  interpreted  by  the  opinion  of  the  At¬ 
torney  General  in  1871,  makes  it  illegal  for  an  officer  of  the 
United  States  Government  to  accept  a  commission  from  a 
foreign  government  without  the  consent  of  Congress.53  As 
far  as  the  writer  is  aware,  that  consent  has  never  been  given 
with  respect  to  any  American  citizen  holding  a  commission 
as  diplomatic  or  consular  officer  of  the  United  States. 
Somewhat  similar  regulations  prevent  the  diplomatic  and 

64  The  Minister  to  Portugal  (Fish)  to  the  Secretary  of  State  (Hull), 
no.  785,  Jan.  23,  1943;  Secretary  Hull  to  the  Legation  in  Portugal, 
telegram  no.  270,  Feb.  20,  1943,  MS.,  file  704.3853/3. 

55  Ante,  p.  20;  Opinions  of  the  Attorneys  General,  vol.  XIII,  pp. 
537-538. 
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consular  officers  of  most  other  powers  from  accepting  com¬ 
missions  from  foreign  governments  without  the  approval  of 
high  authority,  which  appears  to  be  almost  never  granted.08 

The  officer  in  charge  of  foreign  interests,  then,  remains 
exclusively  the  official  of  his  own  government,  from  which 
he  receives  his  commission  and  his  instructions.  If  he  is  a 
consular  officer  he  does  not  require  another  exequatur  from 
the  local  government  when  he  extends  his  protection  to  for¬ 
eign  interests.  He  never  displays  the  flag  or  coat  of  arms  of 
the  protected  power  nor  does  he  employ  its  seal  or  the  seal  of 
any  of  its  diplomatic  or  consular  offices  in  connection  with 
the  protection  of  its  interests.67  He  does  not  sign  as  an  offi¬ 
cial  of  the  protected  power,  but  customarily  signs  his  regu¬ 
lar  signature  and  title,  adding  the  phrase  “in  charge  of 

- interests”.83  In  so  far,  however,  as  the  diplomatic  or 

consular  officer  acts  on  behalf  of  the  protected  power  (on 
the  instruction  of  his  own  government )  he  serves  as  an  agent 
of  the  protected  state.  The  nature  of  this  peculiar  relation¬ 
ship  was  confused  for  many  years  by  the  fact  that  the  term 
“diplomatic  or  consular  agent”  was  so  generally  used  as 
synonymous  with  “diplomatic  or  consular  officer”,  a  circum¬ 
stance  which  produced  serious  misunderstanding  in  1871 
when  a  number  of  American  diplomatic  and  consular  offi¬ 
cers  thought  that  they  were  to  become  officers  of  the  Swiss 
Government  when  they  were  instructed  to  act  as  its  “agents” 

56  Ante,  p.  19. 

57  Foreign  Service  Regulations,  chap.  XII,  sec.  5;  Bouffanais,  op.  cit., 
p.  42;  Hackworth,  op.  cit.,  vol.  IV,  p.  492;  ante,  p.  106. 

68  Foreign  Service  Regulations,  chap.  XII,  sec.  4,  n.  4;  Hackworth, 
op.  cit.,  vol.  IV,  p.  486.  British  officials  on  occasion  have  signed  as  an 
“acting”  officer  of  the  protected  power  (cf.  ante,  p.  105)  but  this  prac¬ 
tice  does  not  appear  to  indicate  any  official  relationship  between  the 
officer  and  the  government  of  the  protected  state.  The  usual  identify¬ 
ing  phrases  are  “in  charge  of”,  “charge  de”,  “encargado  de”,  “betreut 
mit”,  etc. 
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in  protecting  certain  Swiss  citizens.69  The  nature  of  this 
“agency”  relationship  was  never  definitively  settled  until 
1931  when  a  decision  was  rendered  by  an  arbitral  tribunal 
on  the  long-pending  “Chevreau  claims”.  These  claims 
originated  in  the  arrest  by  British  forces  in  Persia  in  1918  of 
M.  Julien  Chevreau,  a  French  national.  Among  other  is¬ 
sues,  there  was  involved  the  determination  of  responsibility 
of  a  British  Consul  in  Persia  for  certain  books  and  documents 
entrusted  to  his  care  while  he  was  in  charge  of  French  in¬ 
terests.  The  arbitrator  decided  that  “the  British  Govern¬ 
ment  cannot  be  held  responsible  for  the  negligence  of  its 
consul  in  his  capacity  as  gerant  (manager)  of  the  consulate 
of  another  Power”.60  It  appears  that  the  relationship  of  the 
officer  in  charge  of  foreign  interests  to  the  protected  state  is 
comparable  to  that  of  a  trustee  who  undertakes  to  do  his  best, 
but  assumes  no  liability  for  the  consequences.61 

The  unhappily  worded  instruction  of  June  16,  1871,  which 
caused  so  much  initial  confusion  in  the  protection  of  Swiss 
citizens,  was  quite  correct,  therefore,  in  stating  that  the  pro¬ 
tected  power  was  responsible  for  the  acts  of  the  foreign  official 
in  charge  of  its  interests.62  Unfortunately,  the  instruction 
also  observed  that  the  official  in  question  was  responsible  to 
the  protected  power  “for  his  discharge  of  those  duties”.  This 
statement  has  been  repeated  by  American  writers  a  number 
of  times  since  that  date  and  it  even  appeared  in  the  American 

59  See  ante ,  p.  46.  The  term  was  so  frequently  employed  in  this  sense 
that  their  misunderstanding  is  not  surprising.  For  repeated  instances 
of  the  usage  see  Satow,  op.  cit.,  vol.  II,  chap.  XI;  Moore,  op.  cit.,  vol. 
IV,  chap.  XV;  and  Amos  S.  Hershey,  Diplomatic  Agents  and  Immuni¬ 
ties  (Government  Printing  Office,  Washington,  1919).  Bouffanais, 
op.  cit.,  p.  51,  refers  also  to  the  confusing  use  of  “gestion”,  “mandat”, 
and  “delegation”  in  French  instructions  respecting  the  protection  of 
foreign  interests  by  French  consuls. 

00  Manley  O.  Hudson,  “The  Chevreau  Claims”,  American  Journal  of 
International  Law,  vol.  XXVI,  pp.  804-807. 

61  Cf.  Bouffanais,  op.  cit.,  p.  52. 

62  Ante,  p.  45. 
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Foreign  Service  Regulations  as  late  as  the  edition  of  1941. 63 
As  a  matter  of  fact,  actual  practice  has  never  held  the  officer 
to  be  responsible  to  the  government  of  the  protected  power, 
and  it  would  be  difficult  to  imagine  a  situation  in  which  a 
government  would  permit  any  of  its  officials  to  be  treated 
as  officially  responsible  to  a  foreign  power.64  This  point  was 
later  clarified  in  the  Foreign  Service  Regulations  as  follows: 

As  the  services  of  an  American  diplomatic  or  consular  officer  are 
made  available  to  a  foreign  government  as  a  matter  of  courtesy  when 
the  United  States  Government  undertakes  the  protection  of  the  inter¬ 
ests  of  the  foreign  government,  it  is  expected  that  the  foreign  govern¬ 
ment  will  not  hold  either  the  officer  or  the  United  States  Government 
responsible  for  services  performed  in  its  behalf.  The  officer  remains 
fully  responsible  for  all  actions  to  the  United  States  Government,  whose 
officer  he  is.65 

7.  NATIONALS  OF  THE  PROTECTED  POWER  DO  NOT  BECOME 
ASSIMILATED  TO  NATIONALS  OF  THE  PROTECTING 
POWER 

We  have  observed  that  officers  of  the  protecting  power 
do  not  become  officials  of  the  protected  state.  Similarly, 
foreign  nationals  under  protection  do  not  become  assimilated 
to  the  status  of  nationals  of  the  protecting  power.  While  this 
principle  is  now  widely  accepted  in  practice  and  appears  to 
be  eminently  reasonable,  it  is  significant  that  a  contrary  view 
was  maintained  by  some  governments  well  into  the  present 
century. 

In  the  earliest  days  of  foreign  protection  under  the  Capitu¬ 
lations  in  countries  of  the  Near  and  Middle  East  the  pro¬ 
tected  foreigner  was  almost  entirely  removed  from  local 
jurisdiction  and,  as  regards  his  relations  with  the  local  state, 

63  Foreign  Service  Regulations  ( 1941),  chap.  XII,  sec.  3,  n.  2.  This 
section  may  be  found  in  Hackworth,  op.  cit.,  vol.  IV,  pp.  485-486.  Cf. 
Borchard,  op.  cit.,  p.  472;  Stuart,  op.  cit.,  p.  268;  also  ante,  p.  56. 

64  R.  Monnet,  Manuel  diplomatique  et  consulaire  (Berger-Levrault, 
Paris,  1910),  p.  333. 

68  Foreign  Service  Regulations,  chap.  XII,  sec.  5,  n.  3. 
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was  actually  assimilated  to  the  status  of  a  national  of  the 
power  whose  protection  he  enjoyed.66  This  concept  of  as¬ 
similation  was  to  carry  over  into  the  modern  practice  of  pro¬ 
tecting  foreign  interests,  and  during  the  nineteenth  century 
Germany  and  Switzerland  became  its  principal,  although  not 
its  sole,  adherents.  We  have  already  noted  that  in  1871  the 
Swiss  Government,  desirous  of  obtaining  the  maximum  pos¬ 
sible  protection  for  Swiss  citizens  abroad,  took  the  extreme 
position  that — 

“A  Swiss,  by  placing  himself  under  the  protection  of  the 
United  States,  becomes  assimilated  .  .  .  while  he  is 

under  that  protection,  to  a  citizen  of  the  United  States; 
his  character  as  a  Swiss  is  for  the  time  being  not  to  be  con¬ 
sidered,  and,  so  far  as  the  foreign  state  is  concerned,  he  is 
covered  by  the  United  States  flag.”  67 

Although  the  United  States,  never  an  enthusiastic  sup¬ 
porter  of  the  protege  system  even  under  the  Capitulations, 
refused  to  accept  this  Swiss  thesis,  a  number  of  European 
powers  tended  to  act  in  accord  with  this  theory  in  protecting 
foreign  nationals.  Germany,  in  particular,  went  furthest 
in  meeting  Swiss  desires  by  extending  German  protection  to 
such  Swiss  citizens  as  might  request  it,  just  as  though  they 
were  German  subjects.  They  became  in  effect  members  of 
the  German  colony  wherever  they  were  located  and  received 
the  benefits  of  any  special  treaty  relations  between  Germany 
and  the  local  state.  The  Swiss  Government  recognized  the 
application  of  German  law  to  their  personal  affairs  even  when 
the  procedure  differed  from  Swiss  law.  For  instance,  the 
Swiss  Government  accepted  as  valid  marriages  performed 
for  such  Swiss  citizens  by  German  consuls,  although  Swiss 
consuls  were  not  authorized  to  perform  such  ceremonies.08 
In  a  similar  way  German  protection  was  also  extended  to 

68  Ante,  p.  11. 

67  Ante,  p.  52. 

68  Escher,  op.  cit.,  pp.  66-67. 
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Austrians  and  Luxembourgers  during  the  latter  part  of  the 
nineteenth  century,  while  Switzerland  subsequently  under¬ 
took  to  protect  the  nationals  abroad  of  Liechtenstein  in 
accordance  with  this  “assimilation”  theory.69 

Great  Britain  is  said  to  have  followed  the  same  theory  to  a 
rather  more  limited  degree  at  various  times  in  the  nineteenth 
century.70  It  appears  that  French  practice  tended  to  dis¬ 
tinguish  between  protection  of  a  temporary  nature  and  pro¬ 
tection  on  a  continuing  basis  when  the  protected  power  did 
not  maintain  any  consulate  in  the  area.  In  the  latter  case 
the  protected  foreigners  were  to  be  considered  as  “proteges 
frangais”  and  French  laws  and  fees  were  to  be  applied  to 
them.71 

The  United  States  has  never  followed  this  theory  of  assim¬ 
ilation  and  has  always  maintained  that  such  assistance  as 
might  be  rendered  to  foreigners  by  American  diplomatic  and 
consular  officers  must  be  of  an  unofficial  nature  and  that  such 
foreigners  have  no  claim  to  the  official  support  of  the  Ameri¬ 
can  Government  or  to  the  enjoyment  of  any  special  rights  or 
privileges  obtained  by  treaty  between  the  United  States  and 
the  local  power.  In  contradistinction  to  the  theory  expressed 
by  Switzerland  in  1887,  such  foreigners  as  may  be  under 
American  protection  do  not  lose  any  “characteristics  of  their 
nationality”  nor  do  they  acquire  any  rights  of  American 
citizenship  by  virtue  of  being  temporarily  under  American 
protection.72  The  outstanding  application  of  this  principle 
occurred  during  the  Sino-Japanese  War  of  1894-1895,  when 
the  United  States,  although  in  charge  of  Japanese  interests, 
refused  to  allow  a  Japanese  subject  to  enjoy  the  extraterri- 

03  B.  W.  Konig,  Die  deutschen  Konsuln  (C.  Schiinemann,  Berlin, 
1876),  pp.  5-6;  Escher,  op.  cit.,  pp.  46-47;  Herbert  Kraus,  Der  Aus- 
wartige  Dienst  des  deutschen  Reiches  (Stilke,  Berlin,  1932),  pp.  425 
454. 

70  Escher,  op.  cit.,  pp.  47-48. 

71 R.  Monnet,  op.  cit.,  p.  332. 

72  Ante,  p.  52. 
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torial  rights  obtained  by  the  United  States  from  China.73 
While  this  decision  attracted  some  adverse  criticism  from 
Europeans,  who  were  apprehensive  of  its  effect  on  their  spe¬ 
cial  status  in  the  East,  it  was  generally  conceded  to  be  sound 
in  principle.74 

Since  that  time  the  theory  of  “assimilation”  has  proved 
definitely  impracticable  in  the  protection  of  belligerent  inter¬ 
ests  under  conditions  of  modem  war.  During  the  brief  war 
between  Turkey  and  Greece  in  1897  the  Ambassadors  of 
France,  Great  Britain,  and  Russia  asserted  their  protection 
over  Greek  nationals,  both  Catholic  and  Orthodox,  in  Turkey 
and  attempted  under  the  Capitulations  to  shield  these  Greek 
proteges  from  Turkish  jurisdiction.  This  move  was  de¬ 
nounced  by  the  Turkish  authorities  as  being  “practically 
equivalent  to  a  declaration  of  war”.75  Such  protection,  de¬ 
signed  to  bestow  neutral  characteristics  upon  enemy  aliens, 
would  never  have  been  attempted  except  under  the  peculiar 
regime  of  the  Capitulations,  and  it  has  in  fact  never  been 
asserted  by  any  neutral  power  protecting  belligerent  interests 
in  Europe  or  America. 

Even  with  respect  to  foreign  protection  in  time  of  peace 
the  idea  of  assimilation  is  no  longer  supported  in  either 
theory  or  practice.  Foreign  protection  has  been  increasingly 
recognized  as  a  temporary  delegation  of  the  protective  rights 
and  duties  of  the  power  unable  at  the  moment  to  exercise 
them  through  its  own  instrumentalities.76  It  follows  that 
the  protecting  power  cannot  exercise  any  rights  of  protection 
not  possessed  by  the  protected  power  within  the  territory  of 

73  Ante,  p.  65. 

74  Tchernoff,  op.  cit .,  p.  387;  Ch.  Rousseau,  “Les  Consuls  en  temps 
de  guerre”,  Revue  generate  de  droit  international  public,  1933,  vol. 
40,  p.  513. 

75  “Chronique  des  faits  internationaux”.  Revue  generate  de  droit 
international  public,  1897,  vol.  4,  p.  530. 

70  Cf.  Tchernoff,  op.  cit.,  p.  383-384;  Borchard,  op.  cit.,  p.  471; 
Escher,  op.  cit.,  p.  18. 


BASIC  PRINCIPLES 


143 


the  local  state.77  As  indicated  in  the  protection  by  the 
United  States  of  Netherland  interests  in  Iran,  the  protecting 
power  is  under  no  obligation  to  exercise  all  such  rights  dele¬ 
gated  to  it  by  the  protected  state;  the  protecting  power 
merely  undertakes,  within  the  limits  established  by  the  rela¬ 
tions  between  the  local  state  and  the  protected  power,  to  do 
what  it  can  on  behalf  of  the  interests  of  the  latter  within  the 
territory  of  the  former.78  As  between  themselves,  the  pro¬ 
tected  power  and  the  protecting  power  may  agree  upon  the 
extent  to  which  the  laws  or  regulations  of  the  latter  may  be 
applied  to  the  nationals  of  the  former,  but  this  in  no  way 
“assimilates”  the  protected  nationals  to  the  protecting  power 
in  the  eyes  of  the  local  state  in  which  they  reside.  The  pro¬ 
tecting  power  may  properly  invoke  in  behalf  of  protected 
nationals  any  pertinent  treaties  between  the  local  state  and 
the  protected  power,  but  it  cannot  invoke  its  own  treaties 
with  the  local  state  for  the  benefit  of  foreign  nationals  under 
its  protection,  unless,  as  in  the  case  of  the  defunct  Capitula¬ 
tions,  special  provisions  cover  this  contingency.79 

8.  THE  PRESENCE  OF  A  PROTECTING  POWER  DOES  NOT  ALTER 
THE  RESPONSIBILITY  OF  THE  LOCAL  STATE  FOR  ALIENS 
WITHIN  ITS  JURISDICTION 

The  use  of  the  terms  “protecting  power”  and  “local  state” 
may  appear  to  imply  that  the  former  bears  the  primary  re¬ 
sponsibility  for  actively  protecting  within  the  territory  of  the 
latter  the  nationals  of  the  protected  state.  As  a  matter  of 
fact  no  legal  responsibility  whatever  attaches  to  the  protect- 

77  Ernst  Schneeberger,  Staatsangehorigkeit  und  diplomatischer 
SchutZy  dissertation  (University  of  Bern,  1943),  p.  2. 

78  Ante,  p.  104. 

79  “In  the  exercise  of  your  good  offices  you  may  invoke  any  provision 

of  any  treaty  between  Italy  and  the  represented  Governments  which 
specifically  provides  for  the  treatment  to  be  accorded  enemy  interests 
during  belligerency.  .  .  .”  (Secretary  Hull  to  the  Embassy  in 

Italy,  telegram  no.  153,  May  29,  1940,  MS.,  file  704.00/566.) 
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ing  power.  The  responsibility  rests  primarily  on  the  local 
state  itself  and  secondarily  on  the  protected  power. 

It  is  an  accepted  tenet  of  international  law  that  every 
state  admitted  into  the  family  of  nations  must  possess 
certain  essential  characteristics,  among  which  is  the  ability 
“to  assure  foreigners  within  it  of  a  minimum  of  rights”.80  In 
the  words  of  Elihu  Root,  “The  rule  of  obligation  is  per¬ 
fectly  distinct  and  settled.  Each  country  is  bound  to  give  to 
the  nationals  of  another  country  in  its  territory  the  benefit  of 
the  same  laws,  the  same  administration,  the  same  protection, 
and  the  same  redress  for  injury  which  it  gives  to  its  own  citi¬ 
zens,  and  neither  more  nor  less ;  provided  the  protection  which 
the  country  gives  to  its  own  citizens  conforms  to  the  estab¬ 
lished  standards  of  civilization.”  81 

When  the  protection  afforded  to  the  alien  falls  below  this 
established  standard,  the  state  of  which  that  alien  is  a  na¬ 
tional  has  the  legal  right  and  the  moral  duty  to  take  appro¬ 
priate  measures  to  have  this  situation  corrected.82  Such 
measures  may  lead  to  forceful  intervention  and  the  obtaining 
of  extraterritorial  rights  and  concessions  if  the  local  state  is 
habitually  unable  or  unwilling  to  maintain  the  accepted  in¬ 
ternational  norm  in  the  administration  of  justice  to  aliens 
within  its  territory.  In  recent  times,  however,  and  as  be¬ 
tween  states  maintaining  effective  administrations,  the  usual 
procedure  is  merely  to  call  the  attention  of  the  other  govern- 

80  Borchard,  op.  cit.,  p.  27. 

81  Elihu  Root,  “The  Basis  of  Protection  to  Citizens  Residing 
Abroad”,  the  American  Journal  of  International  Law,  1910,  vol.  4, 
p.  521. 

82  The  legal  right  exists  in  international  law;  the  moral  duty  is  toward 
its  own  nationals.  For  an  interesting  discussion  see  Borchard,  op.  cit., 
pp.  29-30.  Referring  to  the  protection  of  British  subjects  in  Mexico, 
the  British  Ambassador  stated  that  the  British  Government  were  “in 
honour  bound”  and  felt  it  “incumbent  upon  them”  to  take  steps  for 
their  protection,  in  part  through  the  good  offices  of  the  United  States. 
( Foreign  Relations,  1914,  pp.  839,  841.) 
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ment  to  the  particular  case  in  which  it  appears  to  have 
defaulted  on  its  international  obligation  respecting  the  treat¬ 
ment  of  the  resident  alien.  When  there  occurs  a  rupture 
or  a  temporary  lapse  in  the  diplomatic  relations  through 
which  these  representations  are  customarily  made,  the  ag¬ 
grieved  state  forwards  its  complaint  or  observation  through 
the  facilities  of  a  “protecting  power”.  Similarly  the  na¬ 
tionals  of  the  protected  state  employ  the  facilities  of  the 
protecting  power  in  communicating  to  their  own  government 
the  information  concerning  their  welfare  and  treatment 
which  in  normal  circumstances  they  would  give  to  a  diplo¬ 
matic  or  consular  representative  of  their  own  government. 

It  is  clear,  therefore,  that  the  presence  of  a  protecting 
power  in  no  way  alters  the  primary  responsibility  of  the 
local  state  to  afford  adequate  protection  to  aliens  admitted 
to  its  territory.  This  international  obligation  is  not  termi¬ 
nated  by  a  state  of  war,  although  the  accepted  standards  for 
the  treatment  of  enemy  aliens  are  necessarily  lower  than 
those  which  would  be  considered  acceptable  for  friendly 
aliens  in  time  of  peace.  While  military  necessity  is  of  capital 
importance,  it  cannot  properly  be  used  as  a  pretext  for  vio¬ 
lating  the  elemental  tenets  of  justice  and  humanity  which 
the  community  of  nations  endeavors  to  uphold. 

Basically,  then,  the  protecting  power  is  merely  the  agent 
of  the  protected  power  and  is  not  directly  responsible  for 
the  protection  of  the  nationals  of  the  latter.  It  is,  therefore, 
not  under  any  obligation  to  take  the  initiative  in  protecting 
their  interests,  in  presenting  claims  or  protests  to  the  local 
state  or  in  putting  the  weight  of  its  own  position  behind 
such  claims  or  protests  as  it  transmits  on  behalf  of  the 
protected  power.S3  In  two  circumstances,  however,  the  pro¬ 
tecting  power  may  properly  exercise  a  certain  measure  of 
initiative.  The  inviolability  of  diplomatic  premises  is  so  uni- 

83  Ante,  pp.  51,  102,  110;  Foreign  Service  Regulations ,  chap.  XII, 
sec.  5,  n.  2. 
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versally  accepted  that  a  protecting  power  would  be  justified 
in  protesting  on  its  own  behalf  any  violation  of  such  premises 
entrusted  to  its  care.  Similarly,  it  appears  from  the  experi¬ 
ence  of  World  War  II  that  a  protecting  power  may  properly 
protest  on  its  own  initiative  any  infringement  of  its  rights 
under  the  Geneva  prisoners  of  war  convention,  if  the  local 
state  and  the  protected  power  are  parties  to  that  convention.84 

9.  IN  PROTECTING  FOREIGN  INTERESTS  -AN  OFFICER  IS  NOT 
EXPECTED  TO  ENGAGE  IN  ANY  ACTIVITIES  CONTRARY  TO 
THE  INTERESTS  OF  HIS  OWN  GOVERNMENT 

Since  the  officer  in  charge  of  foreign  interests  is  in  no  way 
an  official  of  the  protected  power,  he  is  under  no  obligation  to 
perform  any  activities  on  behalf  of  that  power  which  would 
run  counter  to  the  policies  or  interests  of  his  own  government. 
This  means  no  unneutral  activities  in  protecting  belligerent 
interests,  no  competitive  activities  in  protecting  non-belliger¬ 
ent  interests,  and  no  unessential  activities  on  behalf  of 
foreign  interests  in  either  peace  or  war. 

The  injunction  against  unneutral  activities  in  connection 
with  the  protection  of  belligerent  interests  is  so  obvious  and  so 
universally  accepted  as  to  require  but  little  explanation  at 
this  point.85  The  only  problem  which  has  ever  arisen  in 
this  connection  concerns  the  actual  definition  of  what  con¬ 
stitutes  an  unneutral  action.  The  obvious  cases  of  engaging 
in  espionage,  sending  information  of  military  importance  to 
the  enemy,  or  violating  local  security  regulations  need  not 
detain  us.  The  difficulty  arises  in  connection  with  less  ob¬ 
vious  examples  where  the  officer  in  charge  of  belligerent  in¬ 
terests  might  not  realize  at  the  moment  that  his  action  would 
be  regarded  as  unneutral  by  the  local  power.  In  this  connec¬ 
tion  it  is  significant  to  recall  that  the  Department  of  State 
considered  as  unneutral  Ambassador  Gerard’s  proposal  in 

84  Ante,  pp.  92,  93;  post,  pp.  181,  184,  186,  221. 

85  For  instances  of  this  injunction,  see  ante,  pp.  65,  90. 
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1914  that  Germans  be  detained  in  Great  Britain  until  British 
subjects  were  released  by  the  German  authorities.86  While 
Mr.  Gerard’s  intention  was  actually  to  facilitate  the  reaching 
of  an  agreement  for  the  reciprocal  repatriation  of  both  Ger¬ 
mans  and  British,  the  Department  was  entirely  correct  in 
feeling  that  a  proposal  presented  in  this  unilateral  form 
should  not  be  made  by  an  officer  of  a  neutral  protecting  power. 

On  the  other  hand  Minister  Whitlock,  who  was  in  charge 
of  German  interests  in  Belgium  prior  to  the  German  occupa¬ 
tion  in  1914,  refused  on  his  own  initiative  to  transmit  to  the 
Belgian  Government  a  German  peace  proposal  couched  in 
terms  which  he  considered  a  “dirty  bribe.”  87  Although  the 
Department  was  spared  the  embarrassment  of  passing  judg¬ 
ment  on  this  action  by  virtue  of  the  fact  that  the  proposal  was 
actually  transmitted  to  the  Belgian  Government  through 
the  good  offices  of  the  Netherland  Government,88  it  can 
scarcely  be  denied  that  a  refusal  to  transmit  a  proposal  from 
one  belligerent  to  another  because  of  the  neutral  officer’s 
personal  opinion  of  the  proposition  might  very  well  be  re¬ 
garded  as  an  unfriendly,  if  not  actually  unneutral,  action 
on  his  part. 

During  World  War  II  the  Department  cautioned  all  For¬ 
eign  Service  officers  handling  belligerent  interests  that  writ¬ 
ten  material  should  never  be  transmitted  on  behalf  of 
belligerent  interests  and  that  even  purely  personal  welfare 
messages  should  not  be  transmitted  textually,  but  should 
always  be  paraphrased  so  as  to  disrupt  any  possible  code 
arrangement.89  The  Department  also  took  extreme  care  that 
no  accusation  of  unneutral  activity  should  arise  from  any  as¬ 
sistance  rendered  by  American  officers  in  charge  of  British 

86  Ante,  p.  93. 

87  Nevins,  op.  cit.,  p.  24. 

88  Foreign  Relations,  1914,  Supplement,  pp.  51,  53. 

89  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  163, 
Sept.  16,  1940,  MS.,  file  704.00/584A. 


148 


PROTECTION  OF  FOREIGN  INTERESTS 


interests  in  unoccupied  France  to  British  subjects  desirous 
of  leaving  French  territory.90 

The  Foreign  Service  Regulations  of  the  United  States  pro¬ 
vide  that  a  diplomatic  or  consular  officer  shall  not  “perform 
any  duties  in  behalf  of  a  foreign  power  which  might  be  detri¬ 
mental  to  American  trade  or  to  other  American  interests”.91 
As  far  as  the  writer  is  aware,  the  principle  underlying  this  in¬ 
struction  has  been  so  well  understood  and  so  universally  ob¬ 
served  by  all  nations  that  a  test  case  has  never  actually  arisen. 
No  diplomatic  or  consular  officer  has  ever  been  requested  by 
the  protected  power  to  further  its  political  or  economic  inter¬ 
ests  in  competition  with  those  of  his  own  government.  On 
occasion,  however,  officers  in  charge  of  foreign  interests  have 
forwarded  to  the  protected  power  copies  of  laws,  regulations, 
or  statistical  publications  published  by  the  local  state.  In  gen¬ 
eral  the  tendency  is  for  the  protected  power  to  restrict  its 
requests  to  activities  strictly  essential  to  the  protection  of  its 
official  property  and  the  welfare  and  property  of  its  nationals 
within  the  local  state.  Since  the  services  of  the  officer  are 
provided  as  a  favor  to  the  protected  power,  there  is  a  natural 
reluctance  to  impose  upon  his  time  by  requesting  that  he  per¬ 
form  unessential  services,  even  though  they  might  not 
involve  competitive  interests.  He  is  generally  expected  to 
engage  only  in  “current  activities”  of  an  essential  nature,  and 
he  is  not  expected  to  undertake  lengthy  investigations  or  to 
compile  periodic  reports  for  the  protected  power.02 

10.  PROTECTION  IS  ACCORDED  TO  THE  INTERESTS  OF  A  STATE, 
AS  DISTINGUISHED  FROM  A  GOVERNMENT 

In  diplomatic  usage  it  is  customary  to  refer  to  those  na¬ 
tional  interests  under  foreign  protection  in  terms  of  nation- 

00  Acting  Secretary  Welles  to  the  Embassy  in  Great  Britain,  telegram 
no.  2432,  Aug.  16,  1940,  MS.,  file  740.0011  European  War  1939/4942. 

91  Foreign  Service  Regulations,  chap.  XII,  sec.  5,  n.  4. 

92  Cf.  B.  W.  von  Konig,  Handbuch  des  deutschen  Konsularwesens, 
8th  ed.  (Berlin,  Dietrich  Reimer,  1914),  p.  73. 
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ality  rather  than  government.  An  officer,  for  example,  is 
said  to  be  in  charge  of  American  or  British  or  French  inter¬ 
ests  ;  he  is  not  generally  referred  to  as  being  in  charge  of  the 
interests  of  the  American  or  the  British  or  the  French  Gov¬ 
ernment.  This  distinction  is  terminology  which,  although  a 
matter  more  of  custom  than  calculation,  is  not  without  sig¬ 
nificance;  it  reflects  the  fact  that  protection  is  accorded  to 
the  interests  of  a  state  rather  than  to  those  of  a  particular 
government.93  This  principle  accounts  for  the  customary 
absence  of  any  neutral  protecting  power  in  civil  wars.  It 
also  has  an  important  bearing  on  the  protection  of  foreign 
interests  when  an  unrecognized  (i.e.  non-existent)  state,  as 
opposed  to  an  unrecognized  government,  is  involved. 

In  general  it  may  be  observed  that  the  protection  of  foreign 
interests  is  less  influenced  by  the  non-recognition  of  a  govern¬ 
ment  than  by  the  non-recognition  of  a  state.  No  power,  for 
example,  would  be  inclined  to  permit  within  its  territory  the 
protection  of  the  interests  of  a  state  which  it  did  not  recognize. 
Although  “Manchukuo”  was  reported  to  have  declared  war 
on  the  United  States  on  December  8,  1941, 94  the  question  of 
permitting  neutral  protection  of  the  interests  of  Manchukuo 
in  the  United  States  was  never  even  broached,  since  a  nega¬ 
tive  reply  from  the  United  States  Government  would  have 
been  a  foregone  conclusion  in  view  of  the  firm  policy  of  non¬ 
recognition  of  this  Japanese  puppet  state  by  the  United 
States. 

Since  the  United  States  regarded  Manchuria  simply  as 
territory  under  Japanese  control,  efforts  were  made  to  arrange 
for  the  protection  of  American  interests  in  Manchuria  by 
representatives  of  the  Swiss  Government  in  charge  of  Ameri¬ 
can  interests  in  Japan  and  Japanese-occupied  areas.  In  so 

93  Occasionally  even  in  official  correspondence  reference  is  made  to 
the  protected  or  represented  “government”,  but  the  usage  is  infrequent 
and  is  never  employed  when  any  distinction  is  involved  between  state 
and  government. 

94  World  Almanac ,  1946,  p.  41. 
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doing,  the  Department  made  it  clear  to  the  Swiss  Govern¬ 
ment  that  it  did  not  desire  in  any  way  to  jeopardize  the  Swiss 
policy  of  non-recognition  of  Manchukuo,  and  an  arrange¬ 
ment  was  effected  whereby  American  interests  were  pro¬ 
tected  by  a  Swiss  citizen  in  Manchuria  who  served  as  Swiss 
Consular  Agent  ad  interim  and  Special  Delegate  of  the  Swiss 
Minister  at  Tokyo.95  Similarly  the  United  States  Govern¬ 
ment  carefully  refrained  from  requesting  the  Swiss  Govern¬ 
ment  to  undertake  the  formal  protection  of  American  inter¬ 
ests  in  the  so-called  “Republic  of  Slovakia”.96  In  September 
1939  the  Soviet  Government  refused  to  consent  to  the  protec¬ 
tion  by  a  third  power  of  Polish  interests  in  the  Union  of  Soviet 
Socialist  Republics  on  the  ground  that  the  Soviet  Govern¬ 
ment  no  longer  recognized  the  existence  of  a  Polish  state.97 

In  instances  involving  only  a  non-recognized  government 
in  an  unquestionably  recognized  state  much  less  hesitation  is 
felt  either  in  requesting  or  accepting  foreign  protection.  As 
we  have  seen,  the  European  powers  who  refused  to  recognize 
the  Juarez  government  in  Mexico  in  1867  did  not  hesitate 
formally  to  entrust  their  interests  in  Mexico  to  the  United 
States.  In  1 899  the  British  Government,  although  not  recog¬ 
nizing  the  revolutionary  government  in  Bolivia,  entrusted  its 
interests  to  the  American  Minister  and  Consul  at  La  Paz. 
When  the  Bolivian  Government  attempted  to  place  upon 
this  action  an  interpretation  impllying  British  recognition,  it 
was  made  clear  that  the  American  Minister  and  Consul 
were  in  no  sense  acting  as  British  officials  and  that  accordingly 
no  recognition  by  the  British  Government  was  implied.08 

95  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram 
no.  589,  Mar.  3, 1942,  MS.,  file  703.5493  Manchuria/2. 

96  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  460, 
Feb.  16,  1942,  MS.,  file  703.5462/16. 

97  L.  Oppenheim,  International  Law,  6th  ed.  (Longmans,  Green  and 
Company,  New  York,  1944) ,  vol.  II,  p.  244. 

98  Ante,  p.  75.  . . . . . . 
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The  United  States  did  not  recognize  the  government  of 
General  Huerta  in  Mexico  after  the  latter  set  himself  up 
as  a  dictator  in  October  1913,  but  when  diplomatic  relations 
were  severed  shortly  thereafter,  the  United  States  entrusted 
its  interests  in  Mexico  first  to  the  British  and  later  to  the 
Brazilian  Minister  at  Mexico  City,  while  it  permitted  Mexi¬ 
can  interests  to  be  protected  by  the  Spanish  Ambassador  at 
Washington." 

The  case  of  the  “Vichy  Government”  in  France  was  pecu¬ 
liarly  complex.  In  November  1942  the  United  States  Gov¬ 
ernment  took  the  position  that  the  Government  at  Vichy 
had  ceased  to  exist  as  the  Government  of  France,  as  a  result  of 
the  occupation  by  German  troops  of  the  former  “unoccupied 
zone.”  The  American  Government  did  not  question  the 
existence  of  the  French  state,  although  its  territory  in  metro¬ 
politan  France  was  obviously  under  German  control. 
Accordingly  the  United  States  requested  the  Swiss  Govern¬ 
ment  to  extend  its  protection  to  American  interests  in  the 
formerly  unoccupied  zone  through  the  facilities  of  the  Swiss 
Legation  at  Berlin,  which  was  in  charge  of  American  interests 
in  Germany  and  German-occupied  territory.  The  Vichy 
Government  in  turn  requested  that  the  Swiss  Government 
undertake  the  protection  of  French  interests  in  the  United 
States.  This  proposal  was  subjected  to  very  careful  study 
by  the  Department  of  State.  From  the  legal  point  of  view 
there  was  no  objection  to  Swiss  protection  of  the  interests  of 
the  French  state  or  nation,  as  distinguished  from  the  defunct 
regime  at  Vichy.  In  order  to  bring  out  this  distinction  and 
to  keep  the  arrangement  on  an  informal  and  strictly  humani¬ 
tarian  level,  the  Department  did  not  employ  the  words  “pro¬ 
tection”  or  “representation”  in  its  reply  to  the  Swiss  Minister 
but  merely  indicated  that  the  United  States  Government 
assented  “to  the  exercise  until  further  notice  of  the  good 


99  Foreign  Relations,  1914,  pp.  446, 491,  500, 636—637. 
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offices  of  the  Swiss  Government  in  behalf  of  French  interests 
in  the  United  States”.1 

For  many  years  the  United  States  has  extended  good  offices 
for  Chinese  nationals  in  various  of  the  other  American  re¬ 
publics,  regardless  of  changes  in  the  Chinese  Government 
and  in  the  form  of  the  Chinese  state.  Early  in  1946  there 
came  to  power  in  Flaiti  a  new  Government  which  was  not 
officially  recognized  by  the  United  States  for  almost  three 
months.  During  this  period,  however,  the  United  States 
continued  its  protection  of  Haitian  interests  in  several  Euro¬ 
pean  countries  and  the  Department  merely  informed  the 
American  Embassy  at  Port-au-Prince  to  refrain  from  for¬ 
mally  taking  up  such  matters  with  the  Haitian  Foreign 
Office  until  such  action  should  become  feasible.2  Fortu¬ 
nately,  no  matters  of  extreme  urgency  in  connection  with 
the  protection  of  Haitian  interests  abroad  arose  during  this 
brief  period  of  non-recognition  of  the  Haitian  Government. 

The  surrender  of  a  government  does  not  automatically 
terminate  the  protection  of  the  interests  of  the  defeated 
power,  as  long  as  its  existence  as  a  state  is  not  questioned  by 
either  the  protecting  power  or  the  local  state  in  which  the 
protection  is  performed.  Thus  the  Swiss  Government  con¬ 
tinued  to  protect  Italian  and  Japanese  interests  in  the  United 
States  for  some  months  after  the  defeat  of  those  powers  in 
World  War  II.3  Even  as  regards  German  interests,  the 
Swiss  Government  did  not  regard  its  protection  as  having 
automatically  ceased  with  the  surrender  of  the  German 

1  The  Secretary  of  State  (Hull)  to  the  Swiss  Minister  (Bruggmann), 
Dec.  2,  1942,  MS.,  file  705.5154/4.  For  further  explanation  of  the 
distinction  in  American  practice  between  “representation”  and  “good 
offices”,  see  post ,  p.  175. 

2  The  Secretary  of  State  to  the  officer  in  charge  of  the  Mission  at 
Port-au-Prince,  no.  551,  Feb.  13,  1946,  MS.,  file  340.1015/11-2945. 

3  Respecting  Italian  interests,  see  ante,  p.  128.  Respecting  Japanese 
interests,  see  Department  of  State  press  releases  560,  July  21,  1945;  947, 
Dec.  20,  1945;  and  43,  Jan.  18,  1946- 
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Government,  although  the  complete  collapse  of  all  indige¬ 
nous  German  government  and  the  assumption  of  govern¬ 
mental  authority  within  the  German  state  by  the  Allied 
Control  Council  at  Berlin  made  the  continuation  of  Swiss 
protection  of  German  interests  abroad  obviously  impracti¬ 
cable.4 

From  the  foregoing  examples  it  becomes  apparent  that  the 
principle  of  according  protection  to  the  interests  of  a  state 
rather  than  a  government  reflects  not  so  much  an  abstract 
distinction  as  a  prevailing  realization  in  official  quarters 
that  the  protection  of  foreign  interests  involves  an  interna¬ 
tional  relationship  based  upon  the  existence  of  national 
states  and  that  the  long-range  humanitarian  purpose  of  the 
practice  is  most  effectively  served  by  disregarding  as  fully  as 
possible  the  short-range  political  complications  between  the 
governments  concerned. 

4  Ante,  p.  128. 
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CHAPTER  V 

ADMINISTRATIVE  PROCEDURES 


IN  addition  to  the  ten  basic  principles  discussed  in  the 
preceding  chapter  there  have  evolved  in  the  course 
of  the  protection  of  foreign  interests  a  number  of  general 
administrative  procedures  which  are  important  to  an  un¬ 
derstanding  of  the  subject.  These  practices,  like  the  basic 
principles,  are  not  in  themselves  protective  activities;  they 
constitute  rather  the  administrative  pattern  or  framework 
within  which  the  protective  activities  take  place.  These 
practices  are,  of  course,  more  susceptible  to  national  varia¬ 
tions  and  interpretations  than  are  the  basic  principles,  yet  a 
considerable  degree  of  international  uniformity  or  similarity 
has  developed  even  in  these  administrative  matters.  It 
is  appropriate,  therefore,  to  consider  some  of  these  general 
administrative  procedures  before  proceeding  to  a  discussion 
of  the  specific  duties  of  the  diplomatic  or  consular  officer  in 
charge  of  foreign  interests. 

1.  ASSUMPTION  AND  TERMINATION  OF  PROTECTION 

In  the  assumption  and  termination  of  the  protection  of 
foreign  interests  certain  rather  set  procedures  are  commonly 
followed.  Whenever  possible  the  officer  assuming  the  pro¬ 
tection  consults  with  the  departing  foreign  official  (or  offi¬ 
cials)  respecting  the  details  of  the  transfer,  which  are  gen¬ 
erally  numerous  and  are  frequently  rendered  difficult  by 
conditions  attending  a  rupture  of  relations  or  declaration  of 
war.  As  a  general  rule,  most  belligerent  governments  will 
permit  the  representative  of  the  protecting  power  to  have 
access  to  officials  of  the  departing  mission  even  when  the 
latter  may  be  in  official  detention  pending  their  repatriation. 
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In  this  way  the  officer  assuming  the  protection  can  inform 
himself  quickly  with  respect  to  the  accounting  and  filing  prac¬ 
tices  followed  by  the  departing  official  and  can  arrange  with 
him  for  the  preparation  of  a  suitable  inventory.  Concern¬ 
ing  this  matter  of  inventory  the  Foreign  Service  Regulations 
of  the  United  States  specify  as  follows: 

Diplomatic  and  consular  officers  protecting  the  interests  of  foreign 
governments  will  be  held  strictly  accountable  for  all  property  and  funds 
of  the  protected  government  which  they  take  over  in  connection  with 
that  protection.  An  itemized  inventory  of  property  taken  into  custody 
shall  be  prepared  in  quintuplicate,  all  copies  being  signed  by  the  officer 
assuming  protection  and  by  the  outgoing  official.  Three  copies  of  the 
inventory  shall  be  forwarded  to  the  Department,  one  being  marked  for 
the  protected  government;  two  copies  shall  be  retained  in  the  office  files, 
one  of  which  is  to  be  used  when  the  protection  is  relinquished.  Addi¬ 
tionally,  receipts  shall  be  given  for  property  and  cash  received  and 
receipts  shall  be  obtained  when  protection  is  relinquished.1 

This  inventory  of  property  is  frequently  accompanied  by 
a  list  of  the  protected  nationals  in  the  area,  and  when  circum¬ 
stances  permit,  the  transfer  or  relinquishment  of  office  is 
recorded  in  a  formal  protocol  or  proce s-verbal,  signed  by 
both  officials.2  The  diplomatic  officer  assuming  the  protec¬ 
tion  then  promptly  notifies  the  government  of  the  local 
state,  indicating  that  the  protection  has  been  assumed  either 
subject  to  or  with  the  consent  of  that  government.  A  con¬ 
sular  officer  assuming  the  protection  will  notify  only  the 
local  authorities,  while  the  diplomatic  mission  of  the  pro¬ 
tecting  power  will  appropriately  notify  the  foreign  office  of 
the  local  state. 

Respecting  the  relinquishment  of  protection,  the  Foreign 
Service  Regulations  provide  as  follows: 

Officers  of  the  Foreign  Service  in  charge  of  the  interests  of  a  foreign 
government  shall  not  recommend  persons  to  take  over  protection,  but 

1  Foreign  Service  Regulations ,  chap.  XII,  sec.  4,  n.  3. 

2  Reglement  consulaire  suisse ,  arts.  93  and  94.  For  type  of  protocol 
see  Department  of  State  press  releases  947,  Dec.  20,  1945,  and  43,  Jan. 
18,  1946. 
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at  the  request  of  the  protected  power  may  be  instructed  by  the  Depart¬ 
ment  of  State  to  report  on  the  desirability  of  persons  under  con¬ 
sideration  for  such  positions.  The  report  shall  be  forwarded  to  the 
Department  for  use  in  its  discretion. 

Foreign  interests  files  other  than  the  categories  of  papers  described 
in  the  following  paragraphs  of  this  note  as  not  properly  to  be  included 
therein,  shall,  to  the  extent  possible,  be  relinquished  simultaneously 
with  the  relinquishment  of  the  function  of  protection. 

Papers  of  the  following  categories  in  the  foreign  interests  files  of 
countries  protected  by  the  Government  of  the  United  States  are 
considered  to  form  a  part  of  the  official  archives  and  may  not  be 
relinquished : 

(a)  The  originals  of  all  communications  received  from  the  Foreign 
Office  and  office  copies  of  all  communications  addressed  to  the  Foreign 
Office  (or  analogous  communications  exchanged  between  the  local 
authorities  and  offices  that  are  not  at  capitals) . 

( b )  The  originals  of  all  communications  received  from  the  Depart¬ 
ment  and  office  copies  of  all  communications  addressed  to  the 
Department. 

( c )  All  documents  related  to  matters  of  policy  in  the  protection  of 
foreign  interests.  However,  copies  (or  paraphrases,  where  necessary) 
of  all  such  communications  of  the  foregoing  categories  as  relate  to 
foreign  interests  should  be  included  in  the  foreign  interests  files. 

In  view  of  the  fact  that  foreign  interests  accounts  form  a  part  of 
the  accountable  officers’  accounts,  the  office  copies  of  the  accounting 
forms  used  in  connection  with  the  receipt  of  funds  and  expenditures 
for  each  government  whose  interests  are  protected  shall  not  be  in¬ 
cluded  in  the  foreign  interests  files.  If  there  are  extra  copies  of  such 
forms,  however,  they  may  be  turned  over  with  the  foreign  interests 
files  to  the  persons  to  be  charged  with  the  protection  of  the  interests 
concerned  for  their  information  and  guidance. 

There  shall  not  be  placed  in  or  attached  to  foreign  interests  files  any 
matter  intended  or  suitable  for  the  Government  of  the  United  States 
only. 

Property  of  the  protected  power  shall  be  relinquished  at  the  time  of 
the  relinquishment  of  the  functions  of  protection.  Receipts  shall  be 
obtained  for  all  such  property.8 

3  Foreign  Service  Regulations ,  chap.  XII,  sec.  7.  Most  of  this  section 
was  based  on  circular  telegram  no.  275,  of  Dec.  9,  1941,  sent  to  the 
Legation  in  Switzerland  for  relay  to  offices  and  missions  in  charge  of 
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In  October  1941  the  Department  issued  a  circular  in¬ 
struction  to  all  offices  and  missions  in  charge  of  foreign  in¬ 
terests,  suggesting  the  desirability  of  preparing  memoranda 
containing  all  pertinent  data  respecting  the  protection  of 
each  foreign  country’s  interests.  In  view  of  the  contingen¬ 
cies  of  modern  warfare  and  the  fact  that  some  officers  might 
find  it  physically  impossible  to  remain  at  their  post,  it  was 
felt  that  such  memoranda  would  be  of  great  assistance  in 
facilitating  the  relinquishment  of  these  foreign  interests  to 
another  government,  if  that  should  become  necessary.  The 
memoranda  in  question  were  to  include  a  complete  list  of 
protected  properties  of  all  types,  budgetary  statements,  lists 
of  protected  nationals  indicating  those  receiving  financial 
relief,  and  copies  of  pertinent  correspondence  respecting  the 
protection  of  that  country’s  interests.* * 4 

Confusion  is  avoided  if  the  officer  assuming  or  relinquish¬ 
ing  protection  promptly  telegraphs  this  information  to  his 
government.  The  older  records  in  the  Department  of  State 
indicate  that  officers  rather  frequently  failed  to  notify  the 
Department  of  the  exact  date  on  which  they  terminated 
their  protection  of  certain  foreign  interests  and  that  some 
embarrassment  occasionally  resulted  from  this  omission. 

2.  CHANNELS  OF  COMMUNICATION 

Respecting  the  channels  of  communication  in  protecting 
foreign  interests  the  following  provision  appears  in  the  For¬ 
eign  Service  Regulations  of  the  United  States: 

An  officer  in  charge  of  the  interests  of  a  foreign  government  shall 
not  address  any  communications  direct  to  that  government.  His  com¬ 
munications  shall  be  routed  through  the  Department  of  State  and  the 
American  diplomatic  mission  near  the  protected  government.  Simi¬ 
larly,  communications  from  the  protected  power  to  an  officer  in  charge 

foreign  interests  and  communicated  to  the  Swiss  Government  for  its 

information. 

4  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram 
no.  240,  Oct.  28,  1941,  MS,  file  704.00/611 A. 
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of  foreign  interests  shall  be  routed  through  the  American  diplomatic 
mission  and  the  Department  of  State.  The  Department  of  State  may  in 
its  discretion  permit  direct  communication  in  exceptionally  urgent  cases 
between  the  protecting  officer  and  the  American  mission  in  the  pro¬ 
tected  country.5 

As  early  as  1867  the  Department  indicated  that  it  did  not 
look  with  favor  upon  direct  communication  between  the 
French  Government  and  the  American  Minister  in  charge 
of  French  interests  in  Mexico.6  The  reason  for  this  attitude 
is  perfectly  apparent  and  has  become  even  stronger  as  it 
became  increasingly  clear  during  the  present  century  that 
the  officer  in  charge  of  foreign  interests  remains  exclusively 
the  official  of  his  own  government  and  does  not  become  sub¬ 
ject  to  direct  instruction  from  the  government  of  the  pro¬ 
tected  power.  Although  this  prescribed  channel  of  com¬ 
munication  has  become  customary  administrative  procedure 
in  the  protection  of  foreign  interests,  it  has  not  always  been 
strictly  observed  even  by  the  United  States  Government.  In 
1914  when  American  interests  in  Mexico  were  entrusted  to 
the  Brazilian  Minister  at  Mexico  City,  the  Department  of 
State  corresponded  direct  with  the  Brazilian  Minister  quite 
frequently,  although  this  was  not  done  until  after  this  pro¬ 
cedure  had  been  agreed  to  by  the  Brazilian  Ambassador  at 
Washington.7  In  view  of  the  urgent  matters  then  being 
handled,  it  would  have  been  entirely  impractical  for  com¬ 
munications  to  have  been  transmitted  from  Washington  to 
Mexico  via  Rio  de  Janeiro. 

When  the  United  States  was  acting  as  a  protecting  power 
during  the  first  and  second  World  Wars,  communications 
were  frequently  transmitted  by  American  missions  between 
the  protected  power  in  Europe  and  the  local  power  in  Europe 
without  going  through  the  Department  in  W ashington.  This 

5  Foreign  Service  Regulations,  chap.  XII,  sec.  3,  n.  4;  cf.  Von  Konig, 
op.  cit p.  72. 

0  Ante,  p.  36. 

7  Foreign  Relations,  1914,  pp.  642,  645,  648. 
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channel  of  communication  was  limited  to  strictly  routine  mat¬ 
ters  and  even  then  it  was  permissible  only  as  between  the  two 
American  missions  involved.  Thus  the  British  Government 
would  not  correspond  direct  with  the  American  Ambassador 
in  charge  of  British  interests  in,  let  us  say,  Germany,  but  would 
communicate  its  desires  to  the  American  Ambassador  at 
London  who  would  then  relay  the  message  to  his  colleague 
at  Berlin.  On  all  matters  of  real  importance,  however,  the 
approved  channel  was  from  the  British  Foreign  Office  to  the 
British  Ambassador  at  Washington  to  the  Department  of 
State  to  the  American  Ambassador  in  Germany.  Under 
modern  conditions  of  telecommunication  surprisingly  little 
time  was  lost  by  employing  the  more  lengthy,  but  more  ortho¬ 
dox,  channel.  General  practice  has  confirmed  the  rule  that 
the  officer  in  the  field  would  be  well  advised  to  refer  to  his 
own  government  any  matter  dealing  with  the  delicate  subject 
of  protecting  foreign  interests  (particularly  belligerent  in¬ 
terests  ) ,  unless  the  matter  in  question  lies  strictly  within  the 
limits  of  approved  policy.8 

3.  PLURAL  AND  PARTIAL  PROTECTION 

Peculiar  administrative  complexities  occur  when  the  pro¬ 
tection  extended  to  certain  foreign  interests  is  either  plural 
or  partial  in  character  within  the  same  local  state.  Al¬ 
though  we  have  previously  alluded  to  these  variations,  it 
would  be  appropriate  at  this  point  to  consider  them  in  some 
detail. 

The  usual  pattern  is  for  the  protecting  power  to  be  in 
charge  of  the  diplomatic  and  consular  interests  of  the  pro¬ 
tected  power  throughout  the  territory  of  the  local  state. 
Partial  protection  occurs  when  the  protecting  power  is  in 

8  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram 
no.  211,  Nov.  26,  1940,  MS.,  file  704.00/587A.  For  examples  of  the 
embarrassing  complications  which  may  result  from  a  violation  of  this 
administrative  rule,  see  ante,  pp.  93,  95,  120,  post,  p.  174. 
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charge  of  either  diplomatic  or  consular  interests  but  not  both 
at  the  same  time.  Examples  of  both  complete  and  partial 
protection  (in  two  variations)  occurred  in  connection  with 
the  protection  of  French  interests  in  Venezuela  in  the  period 
from  1906  to  19 13. 9  The  consular  services  which  a  number 
of  American  offices  have  performed  for  many  years  on  be¬ 
half  of  Cuba  and  Panama  constitute  an  outstanding  example 
of  partial  protection  on  the  consular  side.10  An  example  of 
partial  protection  of  an  exclusively  diplomatic  nature  oc¬ 
curred  in  the  protection  of  Haitian  interests  in  France  dur¬ 
ing  a  portion  of  World  War  II,  when  Haitian  consuls  con¬ 
tinued  at  their  posts  although  the  Haitian  Minister  had  with¬ 
drawn  from  Paris.* 11  When  only  consular  protection  is  ex¬ 
tended,  it  is  customary  for  the  appropriate  notification  to  the 
foreign  office  of  the  local  state  to  be  made  by  the  diplomatic 
mission  of  the  protecting  power  at  the  capital.  Notifica¬ 
tion  may  also  be  made  by  the  mission  of  the  power  whose 
consular  interests  are  entrusted  to  foreign  protection.12 

In  the  administration  of  partial  protection  the  question 
arises  as  to  the  extent  to  which  the  consuls  of  either  the  pro¬ 
tecting  or  protected  power  are  subject  to  the  instructions  of 
the  diplomatic  mission  of  the  other  power  at  the  capital.  As 
shown  in  the  Venezuelan  incident,  older  practice  tended  to 
regard  the  consuls  as  definitely  subject  to  the  instructions  of 
the  foreign  diplomatic  mission,  but  in  more  recent  practice 

9  Ante,  p.  80  ff. 

10  Appendix  III. 

11  Ante,  p.  117. 

12  The  Minister  at  Tangier  (Childs)  to  the  Secretary  of  State  (Hull) , 
telegram  no.  217,  June  14,  1941,  MS.,  file  704.3781/4,  respecting  noti¬ 
fication  to  the  Spanish  Government  of  the  performance  of  consular 
functions  for  Cuba  by  the  American  Legation  at  Tangier.  Acting 
Secretary  Berle  to  the  Embassy  in  Great  Britain,  telegram  no.  5141, 
Aug.  24,  1943,  MS.,  file  704.3844D/2A,  respecting  notification  to  the 
Foreign  Office  of  assumption  of  protection  of  Haitian  interests  by  the 
American  Consul  at  Kingston,  Jamaica. 
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there  has  been  a  noticeable  endeavor  to  avoid  confusion  by 
maintaining  separate  channels  of  communication  and  author¬ 
ity  respecting  diplomatic  and  consular  matters.  In  the  ex¬ 
tension  by  the  United  States  of  consular  protection  for  Cuba 
and  Panama,  the  tendency  in  recent  years  has  been  for  the 
American  Consuls  to  communicate  direct  with  the  United 
States  Government,  which  obtains  the  desired  information  or 
authorization  from  the  Cuban  or  Panamanian  Government.13 

Administrative  matters  become  even  more  complex  when 
the  protection  is  plural  rather  than  partial.  Plural  protec¬ 
tion  occurs  when  two  or  more  powers  undertake  the  pro¬ 
tection  of  the  interests  of  one  state  within  another.  The 
most  outstanding  example  of  this  practice  occurred  during 
the  Spanish- American  War,  when  the  interests  of  Spain  in 
the  United  States  were  protected  by  both  France  and  Austria- 
Hungary.  Respecting  the  administration  of  this  dual  pro¬ 
tection,  the  French  Ambassador  wrote  as  follows  to  the  Secre¬ 
tary  of  State : 

With  a  view  to  simplify  in  practice  the  accomplishment  of  the  mission 
which  our  respective  governments  have  accepted,  the  minister  of  Austria- 
Hungary  and  I  have  made  in  common  accord  the  following  arrange¬ 
ments: 

First.  The  archives  of  the  Spanish  legation  in  Washington  will  remain 
stored  in  the  legation  of  Austria-Hungary. 

Second.  The  care  of  the  consular  archives  and  the  protection  of 
Spanish  interests  will  be  confided  to  the  consulates-general  of  Austria- 
Hungary  in  New  York  and  Chicago  and  the  consulates  of  France  in 
New  Orleans,  San  Francisco,  and  Philadelphia. 

Third.  In  those  localities  where  only  one  of  the  two  countries  has  a 
representative,  he  will  assume  the  protection  of  Spanish  interests;  in 
those  places  where  the  two  countries  are  only  represented  by  consular 
agents,  such  protection  will  be  exercised  by  the  French  agent. 

13  See,  for  example,  the  Secretary  of  State  (Hull)  to  the  Ambassador 
to  Panama  (Wilson),  no.  2422,  Mar.  31,  1943,  MS.,  file  125.2572/452; 
Assistant  Secretary  Long  to  the  Cuban  Ambassador  (Concheso),  June 
23,  1941,  MS.,  file  704.3781/6. 
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Fourth.  Questions  the  adjustment  of  which  may  necessitate  repre¬ 
sentations  to  the  Department  of  State  will  be  dealt  with  either  by  the 
minister  of  Austria-Hungary  or  by  me,  accordingly  as  the  Austrian  or 
French  consul  shall  have  had  the  initiative  therein. 

Fifth.  In  all  other  cases  I  shall  charge  myself  alone  with  the  steps  to 
be  taken  with  respect  to  the  Government  of  the  United  States. 

I  today  send  instructions  in  this  sense  to  the  French  consuls,  and  I 
will  be  grateful  to  you  to  be  pleased  to  invite  the  competent  authorities 
to  extend  to  them,  the  case  arising,  all  the  needful  facilities.14 

Secretary  Sherman’s  reply  was  quite  interesting: 

I  beg  to  inform  you  that  the  Government  of  the  United  States  admits 
your  friendly  action  in  assuming  charge  of  the  protection  of  Spanish 
subjects  and  interests  in  the  United  States,  and  that  the  scheme  which 
you  and  the  Austro-Hungarian  minister  have  devised  for  the  practical 
division  of  the  charge  you  have  simultaneously  assumed  is  provisionally 
accepted  so  long  as  experience  shall  show  its  convenience  in  practice. 
It  is,  of  course,  understood,  in  conformity  with  the  international  usage 
which  obtains  in  circumstances  like  the  present,  that  the  arrangement 
contemplates  only  the  friendly  offices  of  yourself  or  of  your  esteemed 
colleague,  as  well  as  of  the  consular  representatives  of  your  respective 
nations,  should  occasion  therefor  arise,  with  regard  to  Spanish  subjects 
and  their  interests  actually  within  the  jurisdiction  of  the  United  States, 
and  embraces  no  representative  office  by  either  of  you  on  behalf  of  the 
Government  of  Spain,  between  which  and  the  Government  of  the 
United  States  a  condition  of  war  unhappily  exists. 

I  shall  communicate  to  the  competent  authorities  copies  of  the  notes 
thus  addressed  to  me  by  yourself  and  the  Austro-Hungarian  minister,  to 
the  end  that  they  may  give  due  heed  to  such  representations  as  the 
agents  of  either  country  may  feel  called  upon  to  make  in  behalf  of 
Spanish  subjects  and  interests  in  fulfillment  of  the  friendly  office  of  pro¬ 
tection  thus  assumed  and  admitted.  In  order,  however,  that  no  con¬ 
fusion  may  exist  as  to  the  distribution  of  protective  functions  among 
the  respective  consulates,  I  beg  that  you  will  favor  me  with  a  list  of  the 
French  consular  officers  who  have  been  designated  to  act  in  the  manner 
stated  in  your  note.18 

14  The  French  Ambassador  (Cambon)  to  the  Secretary  of  State 
(Sherman),  Apr.  22,  1898,  Moore,  op.  cit.,  vol.  IV,  p.  612;  Foreign 
Relations ,  1898,  pp.  786-787. 

15  Moore,  op.  cit.,  vol.  IV,  pp.  612-613;  Foreign  Relations,  1898,  pp. 
787-788. 
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From  this  reply  it  is  seen  that  the  United  States  Govern¬ 
ment  did  not  feel  that  it  was  obliged  to  accept  this  adminis¬ 
trative  procedure  proposed  by  the  two  protecting  powers, 
and  it  reserved  the  right  to  make  further  suggestions  in  this 
regard  if  experience  should  indicate  that  the  proposed 
arrangement  was  not  practical.  As  a  matter  of  fact,  the 
arrangement,  however  cumbersome,  appears  not  to  have 
caused  any  serious  difficulties,  although  it  was  rendered  even 
more  complex  by  the  fact  that  at  the  request  of  the  Spanish 
Government,  the  Mexican  consuls  at  Laredo,  Texas,  and 
Nogales,  Arizona,  were  also  permitted  to  protect  Spanish 
interests,  since  there  were  neither  French  nor  Austrian  con¬ 
suls  in  those  areas.  This  was  done  with  the  understanding 
that  such  correspondence  as  these  consuls  might  have  with 
respect  to  the  protection  of  Spanish  interests  would  be  sent 
to  the  Mexican  Minister  at  Washington,  who  would  refer 
the  matter  to  the  French  Ambassador  for  action.16  Mexico, 
therefore,  was  not,  strictly  speaking,  a  third  protecting  power, 
but  it  was  engaging  in  a  partial,  consular  protection  of  Span¬ 
ish  interests  which  were  already  under  plural  protection, 
both  diplomatic  and  consular !  Slightly  less  complex  was  the 
situation  during  the  early  part  of  World  War  I  when  Ameri¬ 
can  consuls  handled  French  interests  in  those  areas  of  Ger¬ 
many  where  there  were  no  Spanish  consuls,  Spain  being  in 
charge  generally  of  French  interests  in  Germany.17 

During  World  War  II  the  same  administrative  complica¬ 
tions  arose  on  an  even  larger  scale  in  connection  with  the 
protection  of  various  Allied  interests  in  Germany  and  Ger¬ 
man-occupied  countries.  In  June  1940  an  official  of  the 
German  Foreign  Office  pointed  out,  by  way  of  example,  that 
the  American  Legation  at  The  Hague  had  assumed  the  pro¬ 
tection  of  the  interests  of  South  Africa,  Belgium,  and  Egypt, 
while  at  Berlin  only  Belgian  interests  were  in  American 

16  Foreign  Relations,  1898,  p.  792. 

17  Appendix  I. 
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hands,  the  interests  of  South  Africa  and  Egypt  being  entrusted 
to  the  Swedish  and  Iranian  Legations,  respectively.  It  was 
suggested  that  for  administrative  convenience  it  would  be 
desirable  if  the  interests  of  any  one  belligerent  were  handled 
by  the  same  protecting  power  throughout  Germany  and 
German-occupied  territory.18  With  this  suggestion  the  De¬ 
partment  of  State  was  in  agreement,  and  steps  were  taken 
to  “rationalize”  and  simplify  in  so  far  as  possible  the  protection 
of  all  Allied  interests  by  the  United  States  in  Germany  and 
German-occupied  territory.19 

The  type  of  plural  protection  least  likely  to  result  in  ad¬ 
ministrative  difficulties  and  confusion  is  that  in  which  there 
is  a  very  sharp  geographic  demarcation  of  the  jurisdictions 
of  the  different  protecting  powers.  This  was  the  situation 
during  most  of  the  period  of  American  belligerency  in  World 
War  II  when  Japanese  interests  were  protected  by  Spain  in 
continental  United  States,  by  Sweden  in  the  Territory  of 
Hawaii,  and  by  Switzerland  in  American  Samoa.20  Even 
under  these  conditions  the  practice  of  plural  protection  is  not 
to  be  recommended  from  an  administrative  point  of  view. 

For  uniformity  and  simplicity  of  administration  it  is  obvi¬ 
ously  desirable  for  the  protected  power  to  entrust  its  interests 
in  another  country  to  only  one  protecting  power,  and  in  in¬ 
stances  involving  the  protection  of  belligerent  interests  there 
are  advantages  to  all  concerned  if  both  belligerents  entrust 
their  interests  in  the  other’s  territory  to  the  same  protecting 
power.  M.  Fauchille  referred  to  this  arrangement  as  a 
“particularite  curieuse”,21  but  his  observation  reflected  an 
attitude,  now  all  but  obsolete,  that  a  protecting  power  was 
supposed  to  be  on  especially  friendly  terms  with  the  belliger- 

18  The  Charge  d’ Affaires  ad  interim  in  Germany  to  the  Secretary  of 
State  (Hull),  telegram  no.  1621,  June  1,  1940,  MS.,  file  704.00/568. 

18  Secretary  Hull  to  the  Embassy  in  Germany,  telegram  no.  1499,  June 
6,  1940,  loc.  cit. 

20  Appendix  VII. 

21  Fauchille,  op.  cit.,  vol.  II,  p.  52. 
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ent  whose  interests  it  undertook  to  protect  and  that  the  posi¬ 
tion  of  the  protecting  power  was  rather  analogous  to  that  of 
a  “second”  in  a  duel.22  The  experience  of  World  War  II 
indicates  that  a  more  uniform  administration  and  a  higher 
standard  of  treatment  of  enemy  interests  by  both  belligerents 
result  from  a  reciprocal  protection  of  the  interests  of  those 
belligerents  by  the  same  protecting  power  throughout  the 
territories  under  the  control  of  each  belligerent. 

4.  INTERPRETATION  OF  LAWS  AND  REGULATIONS 

Since  it  has  now  become  a  settled  principle  that  officers 
in  charge  of  foreign  interests  do  not  become  officials  of  the 
protected  power,  it  naturally  follows  that  they  do  not  auto¬ 
matically  acquire  any  authority  to  interpret  its  laws  and 
regulations.  It  is  clear  that  any  such  interpretation  by  in¬ 
dividual  officers  might  be  extremely  dangerous  in  the  pro¬ 
tection  of  belligerent  interests  and  might,  in  any  circum¬ 
stances,  lead  to  administrative  confusion.  General  practice, 
therefore,  requires  that  the  individual  officer  refer  all  such 
questions  to  his  own  government,  which,  in  turn,  ascertains 
the  proper  interpretation  or  decision  from  the  government 
of  the  protected  power  and  then  instructs  the  official 
accordingly.23 

This  has  been  general  practice  in  the  protection  of  bel¬ 
ligerent  interests  for  many  years.  It  has  not  always  been  the 
rule,  however,  as  regards  the  protection  of  consular  interests 
in  time  of  peace,  particularly  when  these  consular  services 
have  been  extended  on  a  continuing  basis  for  a  number  of 
years.  As  late  as  1941  the  American  Foreign  Service  Regu¬ 
lations  required  that  consular  officers  in  charge  of  Cuban 

22  Typical  of  this  attitude  were  the  older  references  to  the  subject 
which  almost  invariably  alluded  to  the  extension  of  foreign  protection, 
not  by  a  “neutral”  power,  but  rather  by  a  “friendly”  state.  Cf.  ante, 
pp.  25,31,45,  76,  135. 

23  Assistant  Secretary  Long  to  the  Consul  General  at  Calcutta  ( Pat¬ 
ton),  Mar.  31,  1943,  MS.,  file  125.2572/452. 
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interests  at  various  posts  “should  inform  themselves  of  the 
current  Cuban  practices  before  issuing  or  visaing  a  passport 
and,  when  necessary,  consult  with  the  Cuban  Department 
of  State”.  Consular  officers  in  charge  of  Panamanian  in¬ 
terests  were  told  that  they  would  “be  furnished  with  pertinent 
Panamanian  regulations”.24  This  practice,  which  repre¬ 
sented  a  sort  of  “vestigial  remain”  from  the  days  before  the 
clarification  of  the  relationship  between  the  officer  in  charge 
of  foreign  interests  and  the  government  of  the  protected 
power,  was  found  to  be  increasingly  confusing  and  unwork¬ 
able  in  recent  years.  Respecting  this  subject  the  Foreign 
Service  Regulations  now  contain  the  following  paragraph : 

The  United  States  Government  does  not  authorize  its  officers  engaged 
in  the  protection  of  foreign  governments  to  perform  services  requiring 
the  application  or  interpretation  on  their  part  of  laws  and  regulations 
of  the  protected  countries.  Such  functions  shall  be  performed  only 
upon  the  basis  of  information  obtained  from  the  protected  power  indi¬ 
cating  the  application  of  laws  and  regulations  appertaining  to  each 
individual  case  or  upon  the  basis  of  a  general  statement  from  the  same 
source  of  principles  applicable  alike  to  all  cases.25 

Such  instructions,  decisions,  and  texts  as  the  officers  may  need 
from  time  to  time  are  sent  to  them  in  English  by  the  Depart¬ 
ment  of  State,  accompanied  by  such  explanation  as  may  be 
necessary  to  clarify  the  desires  and  administrative  policy  of 
the  government  of  the  protected  power.  Similarly  in  the 
protection  of  American  interests  by  the  Swiss  Government  in 
World  War  II,  every  effort  was  made  to  avoid  placing  Swiss 
officials  in  the  difficult  position  of  having  to  interpret  Ameri¬ 
can  laws  and  regulations.  All  pertinent  information  respect¬ 
ing  these  matters  was  communicated  to  the  Swiss  Govern¬ 
ment  through  the  American  Legation  at  Bern,  which,  in 
informal  correspondence  with  the  Division  of  Foreign  In¬ 
terests  of  the  Swiss  Foreign  Office,  assisted  in  clarifying  and 
interpreting  these  laws  and  regulations  whenever  their  appli- 

24  Foreign  Service  Regulations  ( 1941 ) ,  chap.  XII,  sec.  3,  n.  9  and  10a. 

25  Ibid.  ( 1946) ,  chap.  XII,  sec.  6. 
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cation  raised  doubts  or  questions  in  the  minds  of  the  Swiss 
officers  in  charge  of  American  interests.26 

If  an  officer  in  charge  of  foreign  interests  were  permitted 
to  act  directly  on  the  basis  of  the  laws  and  regulations  of  the 
protected  power,  he  might  be  put  in  the  position  of  perform¬ 
ing  services  or  activities  of  a  sort  not  authorized,  or  even 
expressly  forbidden,  by  his  own  government.  While  excep¬ 
tions  may  be  made  occasionally  in  favor  of  some  special  serv¬ 
ice,  as  a  general  rule  an  officer  in  charge  of  foreign  interests 
is  not  expected  to  perform  any  services  for  the  protected  power 
of  a  type  which  he  is  not  authorized  to  perform  for  his  own 
government.  The  requirement  that  he  shall  receive  his  inter¬ 
pretations  of  foreign  laws  and  regulations  only  from  his  own 
government  insures  that  the  government  of  the  protecting 
power  will  maintain  a  close  control  and  supervision  over  his 
activities  in  behalf  of  the  protected  power. 

5.  FINANCING  OF  FOREIGN  PROTECTION 

The  financing  of  the  protection  of  foreign  interests  in¬ 
volves  two  questions:  (1)  Which  government  defrays  the 
expenses?  (2)  How  is  the  payment  effected?  The  answer 
to  the  first  question  is  that  in  modern  practice  the  protected 
power  generally  reimburses  the  protecting  power  for  ex¬ 
penses  incurred  in  the  protection  of  its  interests.  This  has 
not  always,  however,  been  the  rule  and  it  is  still  subject  to 
certain  qualifications.  In  1870  when  Minister  Washburne 
was  in  charge  of  German  interests  at  Paris,  the  German  Gov¬ 
ernment  placed  at  his  disposal  “a  credit  of  50,000  thalers 
for  the  aid  of  their  subjects  in  Paris”.27  This  sum,  however, 
did  not  entirely  cover  all  the  relief  which  Mr.  Washburne 
advanced  to  destitute  Germans  nor  did  it  suffice  to  defray  all 

26  The  Charge  d’ Affaires  ad  interim  in  Switzerland  (Huddle)  to  the 
Secretary  of  State  (Hull),  telegram  no.  609,  Feb.  16,  1942,  sec.  4,  MS., 
file  703.5400/22  C.  F. 

27  Washburne,  op.  cit.,  p.  70. 
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the  other  expenses,  such  as  those  for  additional  clerical  help, 
et  cetera,  which  he  incurred  in  connection  with  the  protec¬ 
tion  of  German  interests.  He  was  supported  by  the  Depart¬ 
ment  of  State  in  his  feeling  that  the  German  Government 
should  not  be  billed  for  these  expenses,  since,  as  he  expressed 
it,  “It  would  certainly  have  been  unworthy  of  a  great  gov¬ 
ernment  like  ours  to  permit  itself  to  be  paid  for  hospitalities 
extended  to  the  subjects  of  other  nations  for  whom  our  pro¬ 
tection  had  been  sought.”  28  It  does  not  appear  that  any 
reimbursement  was  sought  from  any  of  the  other  govern¬ 
ments  whose  interests  were  protected  by  Mr.  Washbume 
during  the  Franco-Prussian  War.29 

By  1914,  however,  it  was  no  longer  considered  improper  to 
expect  the  protected  power  to  defray  the  extraordinary  ex¬ 
penses  incurred  in  its  behalf,30  and  by  the  time  of  World  War 
II  it  was  generally  assumed  that  the  protected  power  should 
unquestionably  stand  these  expenses.  The  only  remaining 
question  on  this  score  concerned  the  determination  of  what 
should  properly  be  charged  to  the  protected  government. 
Salaries  of  officers  of  the  protecting  power  are  never  so 
chargeable,  even  though  the  officer’s  entire  time  is  devoted 
to  foreign-interest  work.  Salaries  of  clerks  employed  by  the 
protecting  power  are  not  generally  charged  unless  the  clerks 
in  question  devote  all  their  time  to  foreign-interest  work  and 
were  hired  for  that  purpose.31  Other  types  of  expenses  gen¬ 
erally  charged  to  the  protected  power  are  the  payments  made 
in  settling  outstanding  official  and  personal  obligations  of  the 
departing  officials  of  the  protected  power,  the  costs  of  moving 

28  Moore,  op.  cit.,  vol.  IV,  p.  601;  the  parenthetical  explanation  in 
Moore’s  citation  implies  that  the  United  States  Government  assumed 
the  entire  cost  of  the  relief  of  Germans  in  Paris  during  the  siege. 

29  Ante,  p.  39. 

30  For  attitude  at  outbreak  of  World  War  I,  see  the  last  paragraph 
of  Secretary  Bryan’s  circular  instruction,  ante,  p.  91. 

31  Secretary  Hull  to  the  Embassy  in  France,  telegram  no.  1362,  Nov. 
8,  1939,  MS.,  file  362.4115/42. 
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and  storing  their  household  effects,  the  expenses  in  connection 
with  maintaining  properties  on  behalf  of  the  protected  state, 
postal  and  telegraphic  charges  resulting  from  foreign-interest 
work,  the  expenses  of  relief  and  repatriation  for  nationals  of 
the  protected  state,  traveling  expenses  in  connection  with 
visits  to  prisoner-of-war  camps,  together  with  such  other 
special  payments  as  may  be  authorized  or  requested  by  the 
protected  government.32 

We  come  now  to  the  second  question  concerning  the 
method  whereby  these  payments  are  effected.  In  World 
War  I  the  United  States  Congress  appropriated  the  sum  of 
$5,000,000  to  defray  the  expenses  arising  in  connection  with 
American  protection  of  foreign  interests.  Officers  in  charge 
of  such  interests  were  instructed  to  keep  accurate  account  of 
all  additional  expenses  incurred  in  the  course  of  foreign- 
interest  work  and  to  render  same  to  the  Department,  together 
with  such  vouchers  therefor  as  might  be  obtained  for  even¬ 
tual  settlement  with  the  interested  governments.33  This  pro¬ 
cedure  involved  a  protracted  accounting  process  which  it 
was  decided  not  to  duplicate  in  1939.  Accordingly,  in  World 
War  II  the  United  States  requested  from  each  protected 
power  the  deposit  of  funds  in  advance,  upon  which  the 
American  officers  in  charge  of  that  country’s  interests  might 
draw  as  needed  for  defraying  the  types  of  expenses  authorized 
by  the  Department  of  State  and  approved  by  the  protected 

32  Secretary  Hull  to  the  Embassy  in  Great  Britain,  telegram  no.  1174, 
Oct.  6,  1939;  mutatis  mutandis  to  the  Embassy  in  France,  telegram 
no.  1181,  Oct.  6,  1939;  the  Charge  d’ Affaires  ad  interim  in  Ger¬ 
many  (Kirk)  to  the  Secretary  of  State,  telegram  no.  764,  Mar.  29, 
1940;  the  Charge  d’ Affaires  ad  interim  at  Bern  (Huddle)  to  the  Sec¬ 
retary  of  State,  telegram  no.  6325,  Sept.  23,  1944,  MS.,  file  704.5462/ 
9-2344  G.  F. 

33  Ante ,  p.  91.  Bouffanais,  op.  cit.,  p.  60,  states  that  French  regula¬ 
tions  used  to  require  the  French  officer  to  obtain  his  reimbursement 
direct  from  the  protected  government — a  provision  which  he  admits 
was  “peu  genereuse”. 

705866 — 47 - 12 
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power.  The  customary  procedure  was  for  American  officers 
assuming  certain  foreign  interests  to  be  authorized  to  use  such 
funds  turned  over  to  them  by  the  departing  officials  of  the 
protected  power  (so  far  as  this  was  permitted  by  the  local 
state )  and  then  to  submit  estimates  of  their  expenses  for  the 
remainder  of  the  fiscal  year.  These  estimates  would  then 
be  totaled  and  the  protected  power  would  be  requested  by  the 
Department  to  place  this  amount  in  dollars  to  the  credit  of 
the  United  States  Government,  which  made  the  equivalent 
in  local  currency  available  to  the  American  officers  handling 
those  interests  abroad.  Accounts  were  then  rendered  on  a 
monthly  basis  to  the  interested  government.34 

When  the  United  States  became  a  belligerent  in  1941  cer¬ 
tain  special  arrangements  were  made  to  provide  for  the 
financing  of  the  protection  of  American  interests  in  enemy 
territory  and  the  reciprocal  protection  of  certain  enemy  in¬ 
terests  in  the  United  States.  These  special  arrangements 
were  necessitated  by  wartime  restrictions  on  use  of  blocked 
enemy  funds  and  by  the  heavy  demand  for  Swiss  francs  after 
Switzerland  assumed  the  protection  not  only  of  American 
interests  but  also  the  interests  of  a  number  of  other  countries 
previously  entrusted  to  the  United  States.35  With  reference 
to  Hungary,  whose  interests  in  the  United  States  were  en¬ 
trusted  to  the  Swedish  Government,  there  was  established  a 
bilateral  clearing  agreement  in  accordance  with  which  the 
United  States  Government  placed  the  sum  of  $100,000  to  the 
credit  of  the  Swedish  Legation  at  Washington,  in  return  for 

34  The  Charge  d’ Affaires  ad  interim  in  Germany  (Kirk)  to  the  Secre¬ 
tary  of  State  (Hull),  telegram  no.  1209,  Sept.  12,  1939;  Secretary  Hull 
to  the  Embassy  in  France,  telegram  no.  1362,  Nov.  8,  1939;  the  Am¬ 
bassador  to  Great  Britain  (Kennedy)  to  the  Secretary  of  State  (Hull), 
telegram  no.  2277,  Nov.  4,  1939;  Secretary  Hull  to  the  Embassy  in 
Great  Britain,  telegram  no.  670,  Apr.  12,  1940;  Acting  Secretary  Welles 
to  the  Legation  in  Switzerland,  circular  telegram  no.  37,  Apr.  30,  1940, 
MS.,  file  704.00/562A. 

35  Appendix  V. 
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which  the  countervalue  in  Hungarian  pengos  (computed  at 
the  rate  of  5.119  to  the  dollar)  was  made  available  by  the 
Hungarian  Government  to  the  Swiss  Legation  at  Budapest 
for  financing  the  protection  of  American  interests  in  Hun- 
gary.36 

With  respect  to  German,  Italian,  and  Bulgarian  interests 
a  different  procedure  was  followed.  The  Minister  of  Swit¬ 
zerland,  in  charge  of  the  interests  of  these  countries  in  the 
United  States,  was  informed  early  in  February  1942  that 
the  United  States  Government  had  already  established  a 
special  Swiss  franc  account  with  the  Swiss  National  Bank  in 
favor  of  the  American  Legation  at  Bern,  from  which  funds 
would  be  supplied  to  the  Swiss  Government  for  defraying  the 
costs  of  the  protection  of  American  interests  in  third  coun¬ 
tries  by  Swiss  representatives.  Accordingly  it  was  proposed 
that  the  United  States  Government  would  make  dollar  cred¬ 
its  available  to  the  Swiss  Legation  for  use  in  protecting  the 
interests  of  these  three  governments  in  the  United  States, 
provided  that  these  three  governments  would  deposit  the 
countervalue  in  Swiss  francs  with  the  Swiss  National  Bank 
to  the  credit  of  the  special  Swiss  franc  account  of  the  Ameri¬ 
can  Legation  at  Bern.37  The  same  proposal,  mutatis  mu¬ 
tandis ,  was  made  to  the  Swedish  Legation  in  charge  of 
Rumanian  interests  in  the  United  States  and  Japanese  in¬ 
terests  in  Hawaii,  and  to  the  Spanish  Embassy  in  charge  of 
Japanese  interests  in  continental  United  States.88  This 
proposition  became  the  standing  basis  for  the  financing  of 
the  protection  of  the  interests  in  the  United  States  of  all 
enemy  powers  except  Hungary. 

36  Aide-memoire  from  the  Department  of  State  to  the  Swedish  Lega¬ 
tion,  Aug.  25,  1942,  MS.,  file  840.51  Frozen  Credits/7126. 

37  The  Secretary  of  State  to  the  Swiss  Minister,  Feb.  11,  1942,  ibid./ 
5254. 

38  The  Secretary  of  State  to  the  Spanish  Ambassador,  Feb.  11,  1942, 
ibid./ 5105;  the  Secretary  of  State  to  the  Swedish  Minister,  Feb.  11, 
1942,  ibid./ 4977;  id.  to  id.,  Apr.  9,  1942,  ibid./ 5799. 
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In  practice  the  arrangement  worked  as  follows:  when 
the  Swiss  National  Bank  received  a  deposit  in  Swiss  francs 
from,  let  us  say,  the  Rumanian  Government  to  be  credited 
to  the  special  Swiss  franc  account  of  the  American  Legation 
at  Bern,  the  Bank  promptly  notified  the  American  Legation 
which  telegraphed  the  exact  amount  of  the  deposit  to  the 
Department,  indicating  the  equivalent  in  dollars  at  the  pre¬ 
vailing  rate  of  exchange.  The  Department  of  State  then 
issued  a  check  for  this  dollar  equivalent  drawn  on  the  Treas¬ 
urer  of  the  United  States  to  the  order  of  the  “Legation  of 
Sweden,  Department  of  Rumanian  Interests”  and  trans¬ 
mitted  it  to  the  Minister  of  Sweden  for  deposit  to  the  ac¬ 
count  duly  licensed  by  the  Treasury  Department  for  use  by 
the  Swedish  Legation  for  the  protection  of  Rumanian  in¬ 
terests  in  the  United  States.89  Similar  accounts  were  main¬ 
tained  by  the  foreign-interest  departments  of  the  other  mis¬ 
sions  at  Washington  which  were  in  charge  of  enemy  interests, 
and  in  order  to  facilitate  the  handling  of  such  funds  special 
licenses  were  issued  to  these  missions  by  the  Treasury  De¬ 
partment,  permitting  them  to  make  the  necessary  payments, 
withdrawals  and  transfers  of  credit,  subject  to  the  provisions 
of  Executive  Order  No.  8389  of  April  10,  1940,  and  the 
regulations  issued  thereunder.40 

6.  THE  EMPLOYMENT  OF  “ENEMY”  NATIONALS 

In  the  protection  of  belligerent  interests  an  interesting 
administrative  problem  arises  with  respect  to  the  employ- 

39  The  Minister  to  Switzerland  (Harrison)  to  the  Secretary  of  State 
(Stettinius) ,  telegram  no.  2729,  May  16,  1945,  MS.,  file  705.7158/5- 
1645;  the  Secretary  of  State  to  the  Swedish  Minister,  June  8,  1945, 
loc.  cit. 

40  3  CFR,  Cum.  Supp.,  645.  The  text  of  this  Executive  order  is  also 
found  in  Documents  Pertaining  to  Foreign  Funds  Control,  issued  by  the 
United  States  Treasury  Department,  Mar.  30,  1944,  pp.  5-9.  The  texts 
of  the  special  licenses  issued  to  the  missions  at  Washington  of  the  powers 
in  charge  of  enemy  interests  in  the  United  States  are  not  included. 
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ment  by  the  protecting  power  of  officers  and  clerks  of  enemy 
nationality  vis-a-vis  the  power  whose  interests  they  are  em¬ 
ployed  to  protect.  Consideration  of  this  problem  induced 
Secretary  Lansing  to  send  the  following  telegram  to  the  Am¬ 
bassador  at  Madrid  when  Spain  was  about  to  assume  the 
protection  of  American  interests  in  Germany  and  Austria- 
Hungary  in  1917: 

Please  state  to  Foreign  Office  that  Department  understands  that  many 
Spanish  consular  officers  in  Germany  and  Austria-Hungary  are  German 
or  Austro-Hungarian  subjects,  or  of  German  or  Austro-Hungarian 
extraction.  It  is  desired  by  this  Government  that  the  interests  of  this 
Government  shall  be  entrusted  only  to  those  officers  who  are  Spanish 
subjects  by  birth. 

Please  inquire  of  Foreign  Office  whether  it  would  appoint,  at  the 
expense  of  this  Government,  if  necessary,  consular  officers  of  the  latter 
character  to  care  for  American  interests  in  Germany  and  in  case  of  a 
break  also  in  Austria-Hungary.41 

The  reply  of  Ambassador  Willard  at  Madrid  was  as 
follows : 

Foreign  Office  states  that  it  has  given  attention  to  Department’s 
wishes  and  communicated  them  to  Spanish  Ambassador,  Berlin.  The 
latter  states  that  with  this  object  in  view  he  has  centralized,  at  the  Em¬ 
bassy  and  with  the  consuls  of  career,  American  interests,  also  with  the 
Vice  Consul  at  Dusseldorff  who  is  a  Spanish  subject,  granting  the  hon¬ 
orary  consuls  only  limited  authority  for  giving  assistance  when  author¬ 
ized  and  transmitting  money.  Spanish  Ambassador  also  directed  the 
military  delegates  who  visit  prison  camps  and  who  reside  in  chief  Ger¬ 
man  cities  to  get  into  touch  with  the  American  consuls  and  take  charge 
of  the  archives,  leaving  protection  of  Americans  in  Munich  to  another 
Spanish  subject  who  has  been  appointed  consular  agent  there. 

Minister  of  Foreign  Affairs  states  that  from  the  beginning,  consider¬ 
ing  the  difficulties,  he  has  taken  all  necessary  steps  to  satisfy  the  De¬ 
partment’s  wishes  and  is  now  completing  the  necessary  Spanish  per¬ 
sonnel  at  the  Embassy  in  Berlin,  and  that  he  hopes  within  a  short  time 
to  obtain  results  satisfactory  to  American  Government.42 


41 Foreign  Relations ,  1917,  Supplement,  p.  610. 
42  Ibid.,  pp.  611-612. 
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Surprisingly  enough,  this  antipathy  toward  the  employ¬ 
ment  of  “enemy”  nationals  by  the  protecting  power  was 
noticeably  absent  in  World  War  II,  although  none  was  ap¬ 
parently  employed  by  any  protecting  power  in  the  capacity 
of  an  officer  in  handling  foreign-interest  work.  In  its  pro¬ 
tection  of  Allied  interests  in  Germany  and  Italy  during  the 
early  part  of  the  recent  conflict,  the  United  States  employed 
many  German  and  Italian  nationals  in  clerical  and  custo¬ 
dial  capacities,  without  encountering  any  opposition  from  the 
protected  powers.  Subsequently,  in  connection  with  the 
protection  of  American  interests  in  Axis  countries  by  the 
Swiss  Government,  the  United  States  expressed  its  own  views 
as  follows : 

The  United  States  Government  would  be  glad  to  have  its  former  alien 
employees,  particularly  those  with  long  records  of  faithful  service,  re¬ 
employed  by  Swiss  Government  so  far  as  possible.  However,  it  feels 
that  the  final  responsibility  for  employment  of  personnel  and  determi¬ 
nation  of  salaries  in  connection  with  representation  of  American  in¬ 
terests  rests  with  Swiss  Government  .  .  .  and  prefers  not  ( repeat 

not)  to  pass  upon  such  decisions  as  Swiss  Government  may  reach. 
Please  so  inform  Swiss  Government.43 

When  a  similar  question  arose  in  connection  with  Ameri¬ 
can  protection  of  British  interests  in  Finland,  the  Department 
informed  the  American  Legation  at  Helsinki  that  it  should 
not  have  communicated  direct  with  London  regarding  an 
increase  in  salary  for  a  Finnish  national  employed  on  British 
interest  work,  since  matters  of  employment  or  changes  in 
compensation  of  any  personnel  employed  in  the  protection  of 
foreign  interests  are  generally  decided  by  the  protecting 
power  without  reference  to  the  government  of  the  protected 
state.44 

43  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  375, 
Feb.  7,  1942,  MS.,  file  124.943/492. 

44  Secretary  Hull  to  the  Legation  in  Finland,  no.  A-l  1,  June  17,  1943, 
MS.  file  124.60D3/334. 
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7.  FORMAL  AND  INFORMAL  PROTECTION 

For  many  years  there  has  been  evolving  in  the  practice  of 
protecting  foreign  interests  an  administrative  distinction  be¬ 
tween  formal  and  informal  protection.  The  line  of  distinc¬ 
tion  has  never  been  very  sharply  drawn  and  such  distinction 
as  actually  existed  in  practice  was  frequently  obscured  by 
overlapping  terminology.  We  have  already  noted  that  in 
older  usage  the  words  “good  offices”,  “representation”,  and 
“protection”  were  used  synonymously  as  generic  terms  re¬ 
ferring  to  the  practice  as  a  whole.45  In  recent  years, 
however,  American  usage  has  tended  increasingly  to  em¬ 
ploy  the  words  “representation”  or  “protection”  with  ref¬ 
erence  to  the  practice  as  generally  understood  and  to  use  the 
term  “good  offices”  only  in  connection  with  those  instances 
in  which  it  was  desired  to  emphasize  the  informality  of  the 
arrangement.  In  order  to  clarify  this  terminology  the  most 
recent  edition  of  the  pertinent  portions  of  the  Foreign  Service 
Regulations  employs  “protection”  as  the  generic  term  and 
distinguishes  between  informal  “good  offices”  and  formal 
“representation”  as  types  of  protection.  The  pertinent 
paragraph  reads  as  follows : 

Informal  Good  Offices.  Upon  occasion  foreign  governments  request 
the  good  offices  of  the  United  States  informally  to  provide  consular  and 
diplomatic  services  for  their  nationals  in  areas  where  there  is  no  occa¬ 
sion  for  them  to  have  formal  or  continuing  diplomatic  or  consular 
representation.  Such  good  offices  are  performed  as  a  matter  of  cour¬ 
tesy  at  the  direction  of  the  Department  of  State.  Recipients  of  such 
services  shall  be  informed  that  because  of  their  extremely  informal  na¬ 
ture  there  is  no  assurance  that  documents  so  issued  or  amended  will  be 
given  full  credence  by  the  local  authorities.46 

In  preceding  chapters  of  this  study  we  have  described 
several  instances  of  protection  which  were  obviously  more 
informal  in  character  than  the  majority.  The  protection  of 

45  Ante,  pp.  3,  21. 

46  Foreign  Service  Regulations,  chap.  XII,  sec.  3,  n.  2;  see  also 
appendix  VI,  sec.  C. 
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Swiss  citizens,  for  example,  was  always  kept  on  an  informal 
basis,  being  extended  only  when,  as,  and  if  requested  by 
Swiss  citizens  in  areas  where  there  were  no  diplomatic  or 
consular  representatives  of  Switzerland.  There  was  in  this 
protection  no  idea  of  “representing”  the  official  interests  of 
the  Swiss  Government  on  a  continuing  basis.47  Similarly  in 
protecting  Chinese  nationals  in  certain  of  the  other  American 
republics  there  was  no  thought  of  representing  the  interests 
of  the  Chinese  Empire,  which  actually  had  no  treaty  rela¬ 
tions  with  these  American  republics  at  the  time  when  the 
United  States  undertook  this  informal  protection  of  Chinese 
subjects.48  In  both  of  these  instances  the  protection  was  in¬ 
termittent,  infrequent,  and  strictly  confined  to  the  personal 
needs  of  the  individuals  concerned. 

From  later  examples  it  has  become  apparent  that  political 
considerations  frequently  influenced  the  distinction  between 
formal  and  informal  protection.  Thus,  after  breaking  rela¬ 
tions  with  the  “defunct”  Vichy  regime  in  France,  the  United 
States  hesitated  to  permit  the  Swiss  Government  to  represent 
French  interests  in  the  United  States,  although  it  consented  to 
the  exercise  of  temporary  good  offices.49  Similarly  the  United 
States  would  not  request  the  Swiss  Government  to  repre¬ 
sent  American  interests  in  the  so-called  Slovak  Republic, 
but  it  was  glad  to  have  the  Swiss  Consul  General  at  Bratislava 
employ  his  good  offices  in  behalf  of  Americans  in  the  area.50 
We  have  seen  that  United  States  policy  in  recent  years  has 
been  not  to  undertake  the  formal  representation  of  the  in¬ 
terests  of  any  non- American  power  in  any  of  the  other  Ameri¬ 
can  republics,  although  it  permits  in  such  instances  the  ex¬ 
tension  of  informal  good  offices.61  During  the  latter  part  of 

47  Ante ,  pp.  46,  49,  53. 

48  Ante ,  p.  59. 

49  Ante,  p.  151. 

50  Ante,  p.  150. 

51  Ante,  p.  124;  Foreign  Service  Regulations,  chap.  XII,  sec.  3,  n.  3. 
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1945  and  early  1946  the  United  States  was  requested  by  a 
number  of  countries  to  “protect”  or  “represent”  their  in¬ 
terests  in  Germany.  In  response  to  such  requests  the  De¬ 
partment  of  State  pointed  out  that  such  action  might  be  “out 
of  harmony  with  existing  policy”  as  applied  by  the  Allied 
Control  Commission  at  Berlin,  which  did  not  accept  the 
“representation  in  Germany  of  any  governments  other  than 
those  represented  on  the  Commission  itself”.  The  United 
States  Government,  however,  agreed  “to  perform  tempo¬ 
rarily  informal  good  offices  on  an  ad  hoc  basis”  in  Berlin  and 
the  American-occupied  zone  in  Germany  on  behalf  of  such 
countries.02  Similarly  “informal  good  offices  on  an  ad  hoc 
basis”  have  been  undertaken  by  the  United  States  on  behalf 
of  the  interests  of  several  countries  in  occupied  Japan.63 

On  other  recent  occasions  the  term  “good  offices”  has  been 
used  to  designate  the  type  of  action  taken  in  response  to  a 
request  from  a  foreign  government  for  the  performance  of 
one  particular  service  when  no  other  protective  activities  are 
contemplated.  Thus  in  1942  the  American  Consul  at 
Istanbul  was  authorized  upon  the  request  of  the  Colombian 
Government  to  revalidate  a  passport  for  a  Colombian  na¬ 
tional,  although  the  United  States  was  not  at  that  time  in 
formal  charge  of  Colombian  interests  in  Turkey.  The  Con¬ 
sul  was  instructed  to  sign  the  validation  with  his  usual  official 
signature,  adding  the  phrase  “acting  upon  the  authority  of 
the  United  States  Government  in  accordance  with  a  specific 
request  of  the  Colombian  Government  dated  February  16, 

62  The  Assistant  Secretary  of  State  (Russell)  to  the  Ambassador  of 
the  Dominican  Republic  (Garcia  Godoy),  Nov.  1,  1945,  MS.,  file 
704.3751/9-545;  the  Secretary  of  State  to  the  officer  in  charge 
of  the  mission  at  Habana,  no.  587,  Mar.  14,  1946,  MS.,  file 
704.3262/12-2645. 

53  Acting  Secretary  Acheson  to  the  Embassy  in  Cuba,  no.  A-124,  Jan. 
25,  1946;  Acting  Secretary  Acheson  to  the  Embassy  in  Peru,  tele¬ 
gram  no.  278,  Mar.  28,  1946,  MS.,  file  706.2154/3-546. 
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1942”. 64  In  1943  the  Department  authorized  the  American 
Consul  at  Cartagena  to  issue  bills  of  health  for  Netherland 
vessels  clearing  for  certain  ports,  during  the  temporary  clos¬ 
ing  of  the  Netherland  Consulate  in  that  city.  The  Consul 
was  instructed  to  sign  such  bills  of  health  “in  his  capacity  as 
American  Consul,  and  not  as  American  Consul  in  charge  of 
Netherlands  interests”.55  In  1940  the  American  Consul  at 
Saigon  was  authorized  temporarily  to  take  charge  of  the  files 
and  seals  of  the  Portuguese  consular  office  in  that  city,  with¬ 
out  undertaking  in  any  way  to  represent  Portuguese  interests 
or  to  perform  any  consular  services  for  Portuguese  nationals.56 

Since  the  protection  of  foreign  interests  may  be,  and  fre¬ 
quently  is,  limited  or  restricted  in  a  number  of  ways  by  any 
one  of  the  three  governments  concerned,  there  is  no  intrinsic 
difference  between  informal  “good  offices”  and  any  other 
form  of  protection,  nor  is  it  always  possible  or  desirable  to 
distinguish  the  one  from  the  other  unless  for  reasons  of  ad¬ 
ministrative  or  political  expediency  one  of  the  three  govern¬ 
ments  has  insisted  upon  emphasizing  the  informal  nature  of 
the  arrangement  in  a  particular  instance.  When  the  in¬ 
formality  is  stressed,  however,  there  are  two  significant  ad¬ 
ministrative  consequences.  The  first  is  that  the  officer  does 
not  sign  himself  as  “in  charge  of”  the  interests  in  question,  as 
he  does  in  the  case  of  the  more  customary  protection  of  for- 

54  Acting  Secretary  Welles  to  the  Consul  at  Istanbul,  telegram  no.  31, 
Feb.  26,  1942,  MS.,  file  367.2115/2. 

55  Assistant  Secretary  Long  to  the  Netherland  Ambassador  (Loudon) , 
Sept.  29,  1943,  MS.,  file  702.5621/4;  Secretary  Hull  to  the  Consul  at 
Cartagena,  no.  A-31,  Nov.  26,  1943,  loc.  cit. 

60  Secretary  Hull  to  the  Consul  at  Saigon,  unnumbered  telegram,  June 
14,  1940,  MS.,  file  704.5351  G/3;  the  Minister  to  Portugal  (Pell)  to 
the  Secretary  of  State,  telegram  no.  6,  Jan.  8,  1941,  ibid/ 6.  Incidents 
of  temporary  custody  of  keys  and  property  without  exercise  of  any 
other  protective  functions  have  been  of  frequent  occurrence. 
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eign  interests.57  The  second  is  that  the  local  authorities  may 
not  give  full  credence  to  his  acts  performed  in  this  very  in¬ 
formal  capacity,  unless  their  specific  assent  has  been  obtained 
in  each  instance.58  For  this  reason  the  more  usual  and 
formal  type  of  protection  is  desirable  if  the  officer  may  be 
required  to  perform  many  activities  requiring  official  recog¬ 
nition  by  the  -local  power.  In  view  of  the  political  or  ad¬ 
ministrative  considerations  which  may  have  prompted  the 
emphasis  upon  the  informality  of  the  arrangement,  the  offi¬ 
cer  exercising  only  informal  good  offices  generally  avoids 
associating  himself  in  any  way  with  the  general  interests  of 
the  protected  power,  and  he  is  more  than  usually  circumspect 
in  undertaking  on  his  own  initiative  any  activities  in  its 
behalf.  On  occasion,  however,  he  may  be  either  instructed 
or  permitted  to  perform  any  of  those  specific  duties  connected 
with  the  protection  of  foreign  interests  which  we  shall  con¬ 
sider  in  the  following  chapter.59 

57  Foreign  Service  Regulations,  chap.  XII,  sec.  4,  n.  4;  Hackworth, 
op.  cit.,  vol.  IV,  pp.  486,  492. 

58  Ante,  p.  175;  also  Acting  Secretary  Welles  to  the  Consul  at  Istan¬ 
bul,  telegram  no.  31,  Feb.  26,  1942,  MS.,  file  367.2115/2;  the  Depart¬ 
ment  of  State  to  the  Swiss  Legation,  memorandum,  Oct.  28,  1942, 
MS.,  file  130.917. 

59  In  an  instruction  dated  July  30,  1920,  Secretary  Colby  informed  the 
Charge  d’Affaires  ad  interim  in  Japan  that  “An  authorization  to  exercise 
unofficial  good  offices  does  not  include  the  duty  of  issuing  passports,  or 
documents  of  nationality,  unless  such  right  has  been  specifically  granted 
by  the  Government  on  whose  behalf  such  good  offices  have  been  ex¬ 
tended.”  (Hackworth,  op.  cit.,  vol.  IV,  pp.  487-488.)  It  is  clear 
from  the  context  of  this  instruction  that  the  term  “good  offices”  was 
used  in  a  generic  sense  and  was  not  intended  to  designate  the  particu¬ 
larly  informal  type  of  protection  to  which  more  recent  usage  attaches 
the  term.  Respecting  the  issuance  of  passports,  cf.  post,  p.  229. 
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IN  THE  course  of  the  preceding  chapters  numerous  refer¬ 
ences  have  been  made  to  certain  specific  duties  performed 
by  diplomatic  and  consular  officials  charged  with  the  pro¬ 
tection  of  foreign  interests.  Having  surveyed  the  history  of 
the  practice,  together  with  the  basic  principles  and  the  ad¬ 
ministrative  procedures  which  govern  it,  we  are  now  in  a 
position  to  analyze  in  a  systematic  manner  those  specific 
duties  which  an  officer  in  charge  of  foreign  interests  may  be 
expected  to  perform.  Since  the  number  of  these  duties  is 
greater,  and  the  attendant  difficulties  more  pronounced,  in 
connection  with  the  protection  of  belligerent  rather  than 
non-belligerent  interests,  the  present  discussion  will  deal  pri¬ 
marily  with  the  former.  The  few  consular  services,  how¬ 
ever,  which  may  be  more  numerous  and  important  in  the 
protection  of  “peaceful”  interests  will  be  appropriately 
noted  in  the  text.  In  order  that  the  entire  discussion  may 
be  as  pertinent  as  possible  examples  will  be  drawn  almost 
entirely  from  the  experience  of  recent  years.  A  certain 
number  of  the  duties  considered  in  this  chapter  are  exclu¬ 
sively  diplomatic;  others  pertain  only  to  consuls.  Many  of 
them  may  be  performed  by  either  diplomatic  or  consular 
officers,  depending  on  the  circumstances.  Accordingly,  it 
has  appeared  most  practicable  to  present  these  duties  accord¬ 
ing  to  the  nature  of  the  activity  itself,  indicating  only  where 
necessary  the  particular  type  of  officer  performing  the 
function. 
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1.  CUSTODIANSHIP  OF  PROPERTY 

A.  Diplomatic  and  Consular  Premises 

The  custodianship  of  the  diplomatic  and  consular  premises 
of  the  protected  power  is  one  of  the  oldest  and  most  widely 
recognized  duties  of  the  officer  in  charge  of  foreign  interests. 
The  inviolability  of  these  premises  and  their  contents,  par¬ 
ticularly  the  official  archives,  in  war  as  in  peace  has  been 
universally  maintained  in  principle  and  generally  observed 
in  practice  for  many  years.1  Referring  to  instances  of  rup¬ 
ture  of  relations,  Oppenheim  says:  “If  the  archives  of  the 
legation  are  not  removed,  they  must  be  put  under  seal  by  the 
departing  envoy  and  confided  to  the  protection  of  some  other 
foreign  legation.”  2  While  no  principle  of  international  law 
requires  that  this  must  be  done,  it  is  the  procedure  invariably 
followed  in  such  circumstances  with  respect  to  consular  as 
well  as  diplomatic  archives  and  the  premises  which  house 
them.  If  it  is  believed  that  the  diplomatic  or  consular  offi¬ 
cer  assuming  the  protection  will  need  to  have  access  to  a  por¬ 
tion  of  these  archives  in  order  properly  to  handle  certain 
types  of  problems  which  may  arise,  the  departing  official 
may,  of  course,  leave  these  portions  of  his  archives  unsealed. 

Concerning  this  custodianship  the  Foreign  Service  Regu¬ 
lations  contain  the  following  paragraphs: 

Diplomatic  and  consular  officers  are  custodians  of  the  property  of 
foreign  missions  or  consulates  in  their  charge.  They  shall,  so  far  as 
possible,  conserve  such  property.  The  local  authorities  shall  be 
promptly  notified  of  the  location  of  all  property  taken  under  this  Gov¬ 
ernment’s  protection.  There  shall  be  affixed  to  diplomatic  and  consular 
buildings  and  such  possessions  of  their  staffs  as  may  not  be  taken  away 
a  notice  under  the  seal  of  the  mission  or  consular  office  stating  that  the 
property  is  under  the  protection  of  the  United  States  of  America. 

If  there  are  no  diplomatic  or  consular  buildings  in  which  archives  or 
other  property  may  be  stored,  a  survey  shall  be  made  to  determine  the 

1  Ante,  pp.  14, 40,  77, 91, 93. 

2  Oppenheim,  op.  cit.,  2d  ed.,  vol.  I,  p.  478.  The  portion  cited  has 
been  slightly  altered  in  more  recent  editions. 
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possibility  of  storing  such  property  suitably  packed  in  responsible  com¬ 
mercial  warehouses  or  other  appropriate  repositories.  No  such  prop¬ 
erty  shall  be  stored  within  the  premises  of  a  United  States  diplomatic 
or  consular  office  without  the  specific  permission  of  the  Department  of 
State.8 

These  condensed  instructions  give  but  a  small  idea  of  the 
amount  and  type  of  work  actually  involved  in  the  custodian¬ 
ship  of  diplomatic  and  consular  property.  The  injunction 
to  “conserve  such  property”,  for  instance,  requires  the  hir¬ 
ing  of  reliable  janitors,  gardeners,  and  such  other  tradesmen 
and  artisans  as  may  be  necessary  to  maintain  the  property  in 
good  repair,  if  that  is  the  desire  of  the  protected  power.  It 
may  necessitate  the  renewal  of  leases,  the  purchase  of 
fuel,  and  the  payment  of  public  utility  bills.3 4  In  time  of 
war,  however,  the  protecting  power  does  not  generally  de- 

3  Foreign  Service  Regulations,  chap.  XII,  sec.  4,  n.  2.  In  its  annual 
report  for  1942  the  Swiss  Federal  Council  made  the  following  state¬ 
ment: 

“The  mandate  to  protect  foreign  interests  includes  also  the  safe¬ 
guarding  of  archives  and  the  protection  and  management  of  Embassy 
buildings,  Legations,  Consulates  and  other  property  of  the  Powers 
represented.  Switzerland,  as  the  protecting  Power,  has  seen  to  it  that 
their  immunity  was  respected.  The  buildings  of  the  states  represented 
are  almost  always  protected  by  the  placing  of  special  signs.  Many  of 
these  buildings  serve  as  lodgings  or  offices  for  our  representatives.” 
( Rapport  du  Conseil  Federal  sur  sa  gestion  en  1942.)  Cf.  the  Min¬ 
ister  to  Switzerland  (Harrison)  to  the  Secretary  of  State,  no.  4947, 
May  5,  1943,  MS.,  file  854.021/4. 

4  The  Acting  Secretary  of  State  (Welles)  to  the  Legation  in  Switzer¬ 
land,  circular  telegram  no.  37,  Apr.  30,  1940;  the  Secretary  of 
State  (Hull)  to  the  Legation  in  Switzerland,  telegram  no.  2037,  Aug. 
25,  1942,  MS.,  file  703.5493  Manchuria/4;  Secretary  Hull  to  the 
officer  in  charge  of  the  American  Mission,  Switzerland,  no.  1931,  Oct. 
16,  1943,  MS.,  file  125.2231/85;  the  Minister  to  Switzerland  (Harri¬ 
son)  to  the  Secretary  of  State  (Hull),  telegram  no.  6819,  Nov.  1,  1943; 
id.  to  id.,  telegram  no.  2875,  May  6,  1944;  Secretary  Hull  to  the 
Legation  in  Switzerland,  telegram  no.  1750,  May  20,  1944,  MS., 
file  124.621/551. 
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sire  the  paying  of  insurance  premiums  on  policies  covering 
such  property  in  the  enemy  country.8  Customarily  portions 
of  such  premises  are  occupied  by  the  foreign-interests  sec¬ 
tion  of  the  mission  or  office  of  the  protecting  power,  and  the 
United  States  authorized  Swiss  representatives  in  charge  of 
American  interests  in  the  recent  war  to  utilize  wherever  and 
whenever  necessary  any  American  diplomatic  or  consular 
premises  in  their  custody.5 6  When  the  representatives  of  a 
protecting  power  occupy  such  premises  for  the  conduct  of 
other  foreign  interests  in  addition  to  those  of  the  state  own¬ 
ing  or  leasing  such  buildings,  it  is  proper  for  the  protecting 
power  to  make  a  reasonable  allocation  of  the  maintenance 
charges  between  the  several  protected  powers.7 

The  protected  power  is  generally  willing  for  the  protecting 
power’s  representative  to  use  any  furniture,  equipment,  or 
office  supplies  in  the  premises  of  which  he  assumes  charge. 
An  interesting  incident  involving  the  immunity  of  such  prop¬ 
erty  to  local  action  and  the  use  thereof  by  the  protecting 
power  arose  in  1942  when  the  Swiss  Minister  at  Tokyo  dis¬ 
covered  that  two  sizeable  shipments  of  office  equipment  and 
supplies,  originally  consigned  to  the  American  Consulate  at 
Mukden  and  to  the  American  Embassy  and  Consulate  at 
Tokyo  had  been  held  by  the  Japanese  customs  authorities 
since  the  outbreak  of  war  between  the  United  States  and 
Japan.  When  the  Swiss  Minister  endeavored  to  have  these 
official  American  supplies  released  to  him,  the  Japanese 
finally  agreed  so  to  do  provided  that  he  would  sell  the  office 
supplies,  particularly  the  cases  of  paper  which  was  becom¬ 
ing  very  scarce  in  Japan.  When  Minister  Gorge  refused, 
the  Japanese  threatened  to  confiscate  the  entire  shipment 

5  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  2933, 
Dec.  28,  1942,  MS.,  file  703.5493  Manchuria/5. 

6  Id.  to  id.,  telegram  no.  1707,  May  16,  1944,  MS.,  file  125.9551/64 
and  65. 

7  Mr.  Harrison  to  Mr.  Hull,  telegram  no.  2923,  May  9,  1944, 
ibid./6  4. 
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under  their  wartime  authority.8  The  Swiss  Minister  pro¬ 
tested  this  proposed  action  on  his  own  initiative  and  his  ac¬ 
tion  was  approved  by  the  Swiss  Government  and  subse¬ 
quently  by  the  United  States  Government,  which  pointed  out 
that  it  had  not  confiscated  or  attempted  to  force  the  sale  of 
any  office  supplies  entering  the  United  States  for  use  by  the 
Spanish  Embassy  in  charge  of  Japanese  interests.9  It  ap¬ 
pears  that  as  a  result  of  his  energetic  action  Minister  Gorge 
eventually  obtained  possession  of  most  of  these  supplies  by 
purchasing  them  for  the  use  of  the  Swiss  Legation  and  plac¬ 
ing  the  value  in  a  blocked  account  to  the  credit  of  the  United 
States  Government.  The  Department  of  State,  however, 
offered  these  supplies  to  the  Swiss  Government  free  of  charge 
for  use  whenever  necessary  in  connection  with  “the  repre¬ 
sentation  of  American  or  Swiss  interests”.10  When,  because 
of  the  bombing  of  Japan,  Minister  Gorge  envisaged  the 
necessity  of  removing  the  Swiss  Legation  from  Tokyo  to  the 
interior,  the  United  States  Government  assured  the  Swiss 
Government  that  the  latter  should  have  no  hesitation  in 
using  any  American  diplomatic  or  consular  property  in  its 
custody,  including  office  supplies  and  furnishings,  whenever 
an  emergency  situation,  such  as  that  envisaged  by  M.  Gorge, 
would  warrant  such  action  in  connection  with  the  protection 
of  American  interests.* 11 

Diplomatic  and  consular  premises  are,  of  course,  not  im¬ 
mune  to  local  jurisdiction  in  matters  pertaining  to  public 
health  and  safety,  and  it  behooves  an  officer  in  charge  of  a 
foreign  embassy,  legation,  or  consulate  to  see  that  no  offense 
is  given  in  these  matters,  lest  the  local  authorities,  either 
reluctantly  or  eagerly,  seize  the  opportunity  to  search  the 

8  Id.  to  id.,  telegram  no.  4205,  July  16,  1943,  MS.,  file  703.5494/94. 

9  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  1772, 
July  27,  1943,  loc.  cit. 

10  Id.  to  id.,  telegram  no.  2960,  Nov.  30,  1943,  ibid./l  15. 

11  Id.  to  id.,  telegram  no.  367,  Feb.  4,  1944,  MS.,  file  703.5462/89. 
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premises.12  As  a  result  of  several  embarrassing  incidents  of 
this  sort  which  occurred  in  the  course  of  American  protec¬ 
tion  of  certain  foreign  interests  during  the  early  part  of 
World  War  II,  the  Department  informed  all  Foreign  Service 
officers  as  follows : 

When  you  are  called  upon,  in  acting  upon  any  authorization  which 
may  have  been  given  you  to  represent  the  interests  of  a  foreign  govern¬ 
ment,  to  undertake  the  protection  of  any  official  premises  or  property 
belonging  to  that  government  you  should  first  cause  to  be  removed 
therefrom  all  weapons  and  dangerous  material;  and  should  you  take 
over  such  premises  or  property  in  circumstances  precluding  the  prior 
removal  of  any  weapons  and  other  dangerous  material  you  should 
notify  the  appropriate  local  authorities  and  permit  them  to  remove  any 
weapons  or  dangerous  materials  which  may  be  found  therein,  in  order 
that  the  presence  of  such  articles  on  premises  or  among  effects  otherwise 
entitled  to  protection  will  not  serve  to  compromise  you  or  to  weaken 
your  effective  protection  of  the  represented  interests  or  expose  you  to 
the  allegation  that  you  are  endangering  public  safety  by  keeping  under 
inadequate  safeguard  dangerous  articles,  the  presence  of  which  is  un¬ 
known  to  the  authorities.13 

The  provision  in  the  Foreign  Service  Regulations  respect¬ 
ing  the  posting  of  notices  under  seal  and  the  notifying  of  the 
local  authorities  is  extremely  important,  particularly  in  the 
protection  of  belligerent  interests.14  The  notices  must  be 
conspicuously  placed  on  all  entrances  to  the  premises  and 
should  contain  translations  in  the  local  language,  or  lan¬ 
guages,  in  order  that  there  may  be  no  misunderstanding  of 
the  fact  that  the  premises  are  under  neutral  protection.  If, 
despite  these  formalities,  the  seals  of  the  protecting  power 
are  violated  by  any  local  authorities  or  private  persons,  the 
protecting  power  is  entirely  justified  in  protesting  on  its  own 

12  Cf.  Moore,  op.  cit.,  vol.  IV,  p.  678. 

13  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram 
no.  225,  Oct.  16,  1941,  MS.,  file  701.4160H/72.  Italics  by  the  present 
writer. 

14  Ante,  p.  181. 
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initiative  against  such  action.15  In  cases  of  belligerent  oc¬ 
cupation  it  is  important  for  notification  to  be  given  to  the 
occupying  authorities  as  soon  as  possible  in  order  that  no 
pretext  may  exist  for  violating  the  diplomatic  or  consular 
property  under  neutral  protection.  When  the  Germans  en¬ 
tered  Lyon  in  July  1940  they  forcibly  broke  into  the  British 
Consulate  and  removed  a  number  of  correspondence  files, 
despite  I  the  fact  that  the  building  was  conspicuously  posted 
With  notices  bearing  the  seal  of  the  American  Consulate  and 
the  signature  of  the  American  Consul  General,  indicating 
t£at  the  buiidirig  was  under  the  protection  of  the  United 
States.16  When  the  .  United  States  Government  protested 
this,  violations  >and  demanded  that  the  missing  files  be  re¬ 
turned1  ;to  JkS  custody/'  the  German  authorities  attempted  to 
excuse  their  action  on  the  grounds  that  they  had  never  re¬ 
ceived  any  official  notice  that  the  British  Consulate  at  Lyon 
hah  been  pUced  lender  American  protection.17  In  view  of 
the  official  notices  posted  on  the  premises,  there  could  have 
been  no  doubt  concerning  the  nature  of  the  property  or  the 


ine  p  r  _ 

in  .notifying  the  aU*ont.es  in  occupied  areas 

as  well  as  the  Foreign  Office  of  their  government  whenever 

“enemy”  official  property  is;taken  under  neutral  protection. 

-lift-  1  j  r  1 

15  Ante,pAA6.  )  I  3d  y.ci  f  arffij  Jcdl  Td, 

i^Ther  Gous^L  General  at  Lyb^flShojcs).  Secretary  of  State 

(Hull),  no,  2,  July  24,  1940,  MS.,  file  7,04.4151/98. 

11  Secretary  Hull  to  the  Embassy  in  Germany,  telegram  no.  2381, 
a/  O  i  "...  •  ,  CQJ  H  Fl?CuJXlIB.  ICOOi  ynB. Vu  pa  ... 

■  e  Charge,  d  Affaires  ad  riiternti  in  Germa 


jermany  to 

gmiD3 


V 


is 

tW&tt&tSfy  ra,  1945!  M!/M 

18  During  World  War  II  despit^-ffiy  p^pt^st;  9^  obje^io^  qf jthe 
Swiss  representatives  in  charge  of  American  interests,  the  Italians  ..vio¬ 
lated  the  archives  of  the  American  Consulate  at  Nice,  the Cerutans  vio¬ 
lated  the  archives  of  the  American  Embassy  at  Vichy  and  the  Amei^q^p,, 
Consulate  at  Tunis,  and  the  Japanese  violated  the 
American  Embassy  at  Peiping  and  the  consular  archives  at  Canton, 
Swatow,  Shanghai,  Hanoi,  and  Saigon.  The  Japanese  jalsa/.requisi- 


SPECIFIC  DUTIES 


187 


As  a  further  means  of  protecting  such  foreign  diplomatic 
and  consular  premises,  the  officer  assuming  the  custody  fre¬ 
quently  raises  over  such  premises  the  flag  of  the  protecting 
power.  This  is  a  procedure  long  sanctioned  by  usage  and 
it  has  been  both  performed  by  American  officers  in  charge  of 
foreign  interests  and  requested  by  the  United  States  Govern¬ 
ment  for  the  protection  of  American  interests  entrusted  to 
foreign  officials.19  As  late  as  1941  the  American  Foreign 
Service  Regulations  specifically  authorized  this  use  of  the 
American  flag,  provided  that  it  was  done  “with  the  consent 
of  the  authorities  of  the  local  government”.20  While  this 
provision  has  been  dropped  from  later  editions  of  these  regu¬ 
lations,  the  procedure  may  still  be  permissible,  on  occasion, 
although  it  appears  to  have  been  employed  less  frequently 
in  recent  years  than  was  formerly  the  case.  It  is  obvious  that 
this  use  of  the  protecting  power’s  flag  to  protect  “enemy” 
interests  may  subject  it  to  public  insult  and  may  thereby 

tioned  the  buildings  housing  the  American  consular  offices  at  Shanghai, 
Hankow,  and  Tsinanfu.  Thai  authorities  requisitioned  the  American 
Legation  building  at  Bangkok,  although  they  did  not  violate  the  ar¬ 
chives.  The  Minister  to  Switzerland  (Harrison)  to  the  Secretary  of 
State  (Hull),  telegram  no.  5633,  Dec.  4,  1942;  Mr.  Hull  to  Mr.  Har¬ 
rison,  telegram  no.  2944,  Dec.  29,  1942,  MS.,  file  125.616H6/1;  Mr. 
Harrison  to  Mr.  Hull,  telegram  no.  5280,  Nov.  19,  1942;  Mr.  Hull  to 
Mr.  Harrison,  telegram  no.  2684,  Nov.  30,  1942,  file  703.5451/16;  the 
Consul  General  at  Algiers  (Wiley)  to  the  Secretary  of  State,  telegram 
no.  877,  May  14,  1943,  file  85 IS. 00/249;  Mr.  Harrison  to  Mr.  Hull, 
no.  7485,  Mar.  6,  1944,  file  703.5493/128;  id.  to  id.,  telegram  no.  1091, 
Mar.  18,  1942;  Mr.  Hull  to  Mr.  Harrison,  telegram  no.  766,  Mar.  23, 
1942,  file  125.8576/245;  Mr.  Harrison  to  Mr.  Hull,  telegram  no.  4039, 
July  9,  1943;  Mr.  Hull  to  Mr.  Harrison,  no.  A-268,  July  27,  1943,  file 
703.5493/94;  the  Ambassador  to  France  (Leahy)  to  the  Secretary  of 
State,  telegram  no.  1590,  Dec.  22,  1941;  Mr.  Hull  to  Mr.  Harrison, 
telegram  no.  377,  Feb.  7,  1942,  file  125.7856/125;  Mr.  Harrison  to 
Mr.  Hull,  telegram  no.  3161,  July  7,  1942;  Acting  Secretary  Welles  to 
Mr.  Harrison,  telegram  no.  1764,  July  13,  1942,  file  124.921/225. 

19  Ante,  pp.  40,  91 ;  Hackworth,  op.  cit.,  vol.  IV,  pp.  492-493. 

20  Foreign  Service  Regulations  (1941),  chap.  XII,  sec.  3,  n.  2. 
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provoke  serious  difficulty  between  the  local  state  and  the 
protecting  power. 

The  United  States  Government  does  not  generally  permit 
its  officers  in  charge  of  belligerent  interests  to  accept  for  stor¬ 
age  in  foreign  diplomatic  or  consular  premises  under  Ameri¬ 
can  seal  any  property  of  a  non-official  character  belonging 
to  nationals  of  the  protected  power.  Even  if  this  were  done 
with  the  consent  of  both  belligerents,  the  Department  hesi¬ 
tates  to  authorize  such  action,  since  it  “might  expose  the  diplo¬ 
matic  property  there  stored  to  violation  of  its  immunity”.21 
Similarly  the  United  States  Government,  as  indicated 
in  the  Foreign  Service  Regulations ,22  does  not  look  with  favor 
upon  a  request  to  store  even  the  official  archives  of  the  pro¬ 
tected  mission  or  consulate  in  the  quarters  of  the  American 
mission  or  consular  office,  lest  the  immunity  of  these  Ameri¬ 
can  establishments  be  in  any  way  jeopardized  by  such  action. 
When  there  are  no  available  premises  of  the  protected  power, 
such  archives  or  other  official  movable  property  are  to  be 
stored  in  a  reliable  public  warehouse,  after  being  securely 
packed  and  sealed  with  the  official  seal  of  the  protecting 
mission  or  office.23  Occasionally,  when  no  suitable  public 
warehouse  space  is  available  and  when  the  amount  of  prop¬ 
erty  involved  is  small,  the  Department  authorizes  the  tem¬ 
porary  storage  in  official  American  premises  of  the  archives  of 
the  protected  power  or  the  luggage  of  its  departing  officials, 
and  on  at  least  one  occasion  during  World  War  II  of¬ 
ficial  American  archives  were  stored  in  the  building  of  the 
Swiss  Consulate  in  charge  of  American  interests.24 

21  Secretary  Hull  to  the  Embassy  in  Italy,  telegram  no.  153,  May  29, 
1940,  MS.,  file  704.00/566;  Secretary  Hull  to  the  Legation  in  Switzer¬ 
land,  circular  telegram  no.  101,  July  16,  1940,  ibid./ 576B. 

22  Ante,  p.  182. 

23  Secretary  Hull  to  the  Consul  at  Fort-de-France,  Martinique,  un¬ 
numbered  telegram,  Feb.  3,  1941,  MS.,  file  702.4151  C/3. 

24  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram 
no.  2371,  Oct.  15,  1942,  MS.,  file  124.921/231;  the  Secretary  of  State 
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Not  infrequently  the  question  has  arisen  as  to  whether  the 
local  state  or  local  organizations  should  not  be  permitted  to 
use  the  vacant  diplomatic  or  consular  premises  of  the  pro¬ 
tected  power,  particularly  for  humanitarian  purposes.  We 
have  already  noted  that  an  instance  of  this  sort  arose  during 
the  Russo-Japanese  War  in  1904  when  the  American  Com¬ 
mercial  Agent  at  Vladivostok  permitted  the  local  Red  Cross 
Society  to  use  the  Japanese  consular  premises  for  housing 
Red  Cross  nurses  and  patients.  At  that  time  the  Depart¬ 
ment  indicated  that  such  action  should  not  have  been  taken 
without  the  prior  approval  of  the  Japanese  Government, 
although  as  it  turned  out,  the  latter  did  not  protest.25  During 
World  War  II  the  Japanese  Government  through  the  Swiss 
Government  requested  permission  to  use  portions  of  the 
American  and  British  Embassy  buildings  at  Tokyo  as  hospital 
quarters  for  prisoners  of  war.  The  request  made  reference 
to  the  acute  shortage  of  building  materials  in  Japan  which 
made  it  impossible  to  build  a  new  hospital  for  this  purpose. 
In  reply,  the  American  and  British  Governments  indicated 
that  they  would  not  object  to  such  use  of  their  diplomatic 
premises  at  Tokyo  provided  that  the  Japanese  Government 
was  really  so  lacking  in  resources  of  its  own  that  it  was  physi¬ 
cally  unable  to  fulfil  its  obligations  respecting  the  treatment 
of  the  sick  and  wounded  under  article  14  of  the  Geneva 
prisoners  of  war  convention.26  Earlier  in  the  recent  war  the 

to  the  officer  in  charge  of  the  Mission  at  Helsinki,  no.  435,  Dec.  1, 
1943,  MS.,  file  704.3860D/3;  the  Secretary  of  State  to  the  Charge 
d’Affaires  ad  interim  in  Iraq,  no.  573,  Sept.  19,  1942,  MS.,  file 
701.1238/9. 

25  Ante,  p.  77. 

26  The  Minister  to  Switzerland  (Harrison)  to  the  Secretary  of  State 
(Hull),  telegram  no.  1257,  Feb.  24,  1943;  the  Ambassador  to 
Great  Britain  (Winant)  to  the  Secretary  of  State  (Hull),  no.  8579, 
Apr.  9,  1943;  Acting  Secretary  Welles  to  the  Legation  in  Switzer¬ 
land,  telegram  no.  532,  Mar.  5,  1943,  MS.,  file  740.001 14A  Pacific 
War/339. 
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Japanese  had  requisitioned  the  building  of  the  British  Lega¬ 
tion  at  Bangkok  without  asking  British  permission.  The 
British  Government  registered  a  formal  protest  against  this 
action  of  the  Japanese  military  authorities,  but  did  not  press 
the  matter  further,  since  it  appeared  that  the  Japanese  were 
using  the  premises  for  housing  prisoners  of  war.27 

B.  Other  Official  and  Semi-Public  Property 

International  law  does  not  accord  in  time  of  war  any 
immunity  from  seizure  by  the  local  power  to  the  official 
property  of  an  enemy  state,  other  than  its  diplomatic  and 
consular  premises.  Accordingly,  an  officer  in  charge  of  bel¬ 
ligerent  interests  must  be  guided  in  such  matters  by  the  deci¬ 
sion  of  the  local  power  and  must  refrain  from  taking  under 
his  protection  any  property  of  this  nature  before  obtaining 
the  specific  approval  of  the  local  authorities.  The  experi¬ 
ence  of  World  War  II,  however,  indicates  that  a  certain  de¬ 
gree  of  immunity  is  not  infrequently  conceded  to  certain  types 
of  property  in  this  general  category  and  that  in  consequence 
the  officer  of  the  protecting  power  may  have  a  number  of 
duties  to  perform  in  connection  therewith. 

The  officer  in  charge  of  belligerent  interests  will  generally 
have  nothing  to  do  with  official  funds  of  the  protected  state, 
which  are  likely  to  be  “frozen”  by  the  local  power  in  accord¬ 
ance  with  such  regulations  as  those  issued  in  the  United 
States  under  Executive  Order  No.  8389,  as  amended.28  If 
any  diplomatic  or  consular  funds  are  turned  over  to  him  in 
cash  by  the  departing  officials  of  the  protected  power,  he  may 
generally  use  such  funds  for  the  protection  of  such  interests, 
but  subject  to  the  approval  and  requirements  of  the  appro- 

27  The  Charge  d’ Affaires  ad  interim  in  Great  Britain  (Matthews)  to 
the  Secretary  of  State  (Hull),  telegram  no.  1684,  Mar.  9,  1943, 
ibid./ 354. 

28  Ante ,  p.  172. 
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priate  local  authorities.29  Similarly,  the  officer  in  charge  of 
foreign  interests  will  not  usually  be  consulted  or  concerned 
with  official  property  of  an  industrial  or  commercial  char¬ 
acter  which  will  probably  be  requisitioned  or  “vested”  by 
the  appropriate  authorities  of  the  local  power  shortly  after 
the  outbreak  of  war.  His  only  duties  in  this  regard  are  to 
report  the  facts  to  his  own  government  for  the  information  of 
the  protected  power  and  to  present  to  the  local  government 
such  inquiries  as  may  be  made  by  the  protected  power  rela¬ 
tive  thereto.30 

Within  the  territory  of  the  local  state,  however,  there  may 
be  a  considerable  amount  of  property  of  an  official  or  semi¬ 
public  nature  which  the  government  of  the  local  state  may 
voluntarily  refrain  from  requisitioning  or  vesting  and  which 
may  involve  custodial  activities  by  the  representatives  of  the 
protecting  power.  During  World  War  II  there  were  many 
examples  of  such  action.  When  the  United  States  was  in 
charge  of  British  interests  in  Italy,  the  American  Embassy  at 
Rome  extended  its  protection  with  the  consent  of  the  Italian 
Government  to  the  British  Pavilion  at  Venice,  the  Anglican 
Church  at  Trieste,  and  the  British  School  at  Rome.31  The 
protection  of  these  institutions  was  apparently  continued  by 
the  Swiss  Government,  to  which  the  United  States  relin- 

29  The  Secretary  of  State  to  the  Spanish  Ambassador,  Feb.  11,  1942; 
the  Secretary  of  State  to  the  Swiss  Minister,  Feb.  1 1,  1942;  the  Secretary 
of  State  to  the  Swedish  Minister,  Feb.  11,  1942,  MS.,  file  840.51  Frozen 
Credits/5105,  5254,  5799. 

30  The  Department  of  State  to  the  Swiss  Legation,  memorandum, 
Nov.  20,  1943,  MS.,  file  811.20  Defense  Requisitions/269;  memoran¬ 
dum  from  the  Special  Division  to  the  Office  of  the  Legal  Adviser  and 
other  interested  divisions,  Mar.  31,  1943,  MS.,  file  851.51/2979. 

31  The  Embassy  in  Italy  to  the  Department  of  State,  no.  2142,  Feb. 
11,  1941,  MS.,  file  704.4165/117;  the  Charge  d’ Affaires  ad  interim  in 
Italy  (Wadsworth)  to  the  Secretary  of  State  (Hull),  no.  2544,  Dec.  8, 
1941,  ibid./ 196. 
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quished  British  interests  in  Italy  when  the  United  States  en¬ 
tered  the  war.32  Similarly  after  the  United  States  became 
a  belligerent  the  representatives  in  Washington  of  the  pro¬ 
tecting  powers  were  permitted  to  take  custody  of  various 
works  of  art  and  other  exhibit  materials  belonging  to  cer¬ 
tain  enemy  governments,  which  had  originally  been  sent  to 
this  country  for  display  at  the  New  York  World’s  Fair.33 
When  the  German  Library  of  Information  at  New  York  was 
closed,  its  properties  were  stored  under  custody  of  the  Swiss 
Legation  in  charge  of  German  interests.  With  the  permis¬ 
sion  of  the  German  and  Italian  Governments  the  Swiss  rep¬ 
resentatives  in  charge  of  American  interests  extended  their 
protection  to  the  American  Church  at  Berlin  and  to  the 
American  Academy  and  St.  Paul’s  Church  in  Rome.34  On 
the  other  hand  the  American  Pro-Cathedral  Church  of  the 
Holy  Trinity  at  Paris  was  requisitioned  by  the  German  Army 
for  religious  services  for  the  German  armed  forces.  The 
property,  however,  was  maintained  in  good  condition  by  the 
German  authorities.35  The  American  Church  at  Paris  (63 
Quai  d’Orsay)  was  permitted  to  carry  on  under  the  super¬ 
vision  of  the  Conseil  National  de  VEglise  Reformee  de  France, 
although  the  German  military  authorities  requisitioned  for 
their  own  use  the  gymnasium  in  the  basement  of  the  build- 

32  Mr.  Wadsworth  to  Mr.  Hull,  no.  2588,  Feb.  3,  1942,  MS.,  file 
706.4154/41. 

33  Assistant  Secretary  Acheson  to  the  Alien  Property  Custodian 
(Crowley),  Apr.  21,  1943,  MS.,  file  740.00113  European  War  1939/809. 

34  The  Secretary  of  State  (Hull)  to  the  Embassy  in  Germany,  tele¬ 
gram  no.  394,  Feb.  9,  1942;  the  Minister  to  Switzerland  (Harrison) 
to  the  Secretary  of  State  (Hull),  telegram  no.  1741,  Apr.  26,  1942; 
memorandum  from  the  Special  Division  to  the  European  Division, 
July  24,  1943,  MS.,  file  012.1/4034;  Secretary  Hull  to  the  Legation  in 
Switzerland,  telegram  no.  342,  Feb.  9,  1943,  MS.,  file  365.1163  St. 
Paul’s  American  Church/3. 

35  The  Minister  to  Switzerland  (Harrison)  to  the  Secretary  of  State 
(Hull) ,  no.  7276,  Feb.  8,  1944,  MS.,  file  351.1 163/32. 
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ing.30  The  Japanese  requisitioned  the  building  at  Shanghai 
belonging  to  the  International  Committee  of  the  Young 
Men’s  Christian  Association,37  and  they  threatened  to 
force  the  sale  of  the  American  School  at  Tokyo,  although  it 
appears  that  this  property  was  eventually  entrusted  to 
the  Mitsui  Trust  Company  and  was  neither  sold  nor 
requisitioned.38 

When  the  protecting  power  is  permitted,  as  an  act  of  grace, 
to  extend  its  protection  to  such  official  or  semi-public  prop¬ 
erty  as  we  have  considered  in  this  section,  the  custodial  duties 
of  the  representative  of  the  protecting  power  will  follow  the 
general  pattern  for  protection  of  diplomatic  and  consular 
premises,39  subject  to  appropriate  modifications  to  suit  the 
particular  circumstance.  With  reference  to  the  semi-public 
property,  which  is  actually  privately  owned,  there  arises  the 
additional  problem  of  payment  of  taxes  to  the  local  authori¬ 
ties,  for  default  of  which  the  property  might  have  to  be  sold 
at  auction  even  though  the  local  power  refrained  from  seizing 
the  property  as  a  war  measure.  During  World  War  II  this 
problem  was  made  more  acute  by  the  fact  that  all  belliger¬ 
ents  had  apparently  enacted  some  form  of  “trading  with  the 
enemy  act”  which  prohibited  the  direct  or  indirect  trans¬ 
mission  of  funds  to  enemy  territory  for  the  settlement  of 
private  obligations  or  in  pursuance  of  private  transactions. 
As  an  exception  to  such  regulations  the  British  Government 
transmitted  funds  through  the  American  Embassy  at  Rome 
in  charge  of  British  interests  in  Italy  for  payment  of  taxes  and 
cost  of  upkeep  of  the  British  Pavilion  at  Venice,  the  An- 

36  Id.  to  id.,  no.  7277,  Feb.  8,  1944,  ibid./ 33. 

37  Id.  to  id.,  no.  9163,  Sept.  6, 1944,  MS.,  file  394.1 153/9-644. 

38  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  1710, 
July  22,  1943;  Mr.  Harrison  to  Mr.  Hull,  telegram  no.  365,  Jan. 
17,  1944,  MS.,  file  394.1164. 

39  Ante ,  pp.  181  ff. 
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<dican  Church  at  Triestb,  and  the  British  »Sq^1 
Similarly  the  United  iStates )  Goy^rnmeid;, 
liberation,, agreed  to. transfer  1  Wife 

qient  funds;  to  enable^  the;  jSyvi^ 

American  interests  in  enemy  territory  to  mcctyhc  .pnmmum 
financial  needs”  of  certain  types  of  American  ppatdv 

owned  property,  provided  that  (a)  the  property  was  devoted 

to, public  or  semi-public  uses;  ( b )  the  property  was  not  utfh 

ized  for  profit;  and  (c)  the  protecting  power  \ va s  ,p.<; rm it tecl 

bv  the  enemy  government  to  protect  tpe  property  as  if  it 

«ere  official  property  of  the  United  States  Goverriffi^  « 
vveiL  b  fo  .  jq  uaj.vjToiq  3fiJ  lo  avPBtnozoiaoi  oib  ip 

C,  Personal  Property  of  Diplomatic  and  Consular  Personnel 
From  the  experience  of  recent  years  it  is  safe  to  say  th^t. 
the  officer  in  charge  of  foreign  interests  in  time  of  war  will 
be:  confronted  with  many  problems  in  connection  with  the 
custodianship  of  the  personal  property  of  the  departing  dpfr 
lpmatic  and  consular  officials  of  the  protected  power^ 
the  duties  relating  to  such  property  are  both 
troublesome,  their  execution  is  generally  complicated  by  the 
rather  indeterminate  status  of  such  property  after  the  out¬ 
break  of  war.  To  such  property  owned  bfWomatidl 
representative  there  traditionally  attaches  in  time  of  pcW 
considerable  degree  of  immunity  from  local  jurisdiction,  in-' 
ciuding  exemption  from  search,  seizure  and  some  forms  of 
taxation.  The  degree  of  immunity,  however,  may  depend  [ 
upon1  the  nature  of  the  property1  and  the  extent  to i  which  the . 
property  constitutes  a  part  of  his:6flaeia’lr Household* on  is  held ) 
by!the  officer  (or  members  of  his  family- and  :suke)  in  *  purely  i 
■  -nA  - -  [ivj  .  rlzbhSLadJ.  fo  qapdtW 

40  Secretary  Hull  to  the  Embassy  m  Great  Britain,  no.  A-  415,  rep.  jy 
1943;  the  Charge  d’ Affaires  ad  intpripi  ^in  Great Mat¬ 
thews)  to  thd  Seeretiry  Uf  St^tei^p.; 

365.1 16  AM3/32.  I!uH  yj  3“ 

.ift.  Secretary, Hull  to  the  liegphon!  fn  Switzerland,  Nggr. 

1943,  MS.,  file  362.1163/12.  .baii.4G£  olft  t.3M  t44GI 
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personal  capacity,  i.e.  inheritances,  investments,  et  cetera.42 
During  the  present  century  it  has  become  increasingly  com¬ 
mon  for  comparable,  although  not  as  extensive,  immunity  to 
be  granted  to  the  private  property  of  consular  officials  of 
career,  but  such  action  may  be  dependent  upon  the  terms  of 
bilateral  conventions  or  conditions  of  reciprocity.43  In  prin¬ 
ciple  these  immunities  have  been  granted  in  order  to  facili¬ 
tate  the  performance  of  the  diplomatic  or  consular  officer  s 
official  duties,  and  consequently  international  law  has  never 
required  that  these  immunities  be  observed  indefinitely  after 
the  officer  has  departed  from  the  country  in  which  he 
has  left  some  items  of  his  personal  property.  On  the  other 
hand,  the  practice  in  both  World  Wars  indicates  a  growing 
feeling  that  such  immunities  as  are  extended  to  this  category 
of  property  in  time  of  peace  should  also  be  continued  to  a 
certain  extent  after  the  outbreak  of  war,  since  diplomatic 
and  consular  officers,  including  secretaries  and  attaches,  are 
obliged  to  remain  at  their  posts  and  do  not  have  the  oppor¬ 
tunity  enjoyed  by  private  citizens  of  liquidating  their  prop¬ 
erty  in  a  foreign  country  with  which  hostilities  may  threaten. 

In  view  of  these  complex  and  variable  considerations  the 
officer  assuming  charge  of  belligerent  interests  upon  the  out¬ 
break  of  war  will  necessarily  have  to  be  guided  somewhat  by 
circumstances  in  extending  his  protection  to  the  various  types 
of  property  owned  by  departing  diplomatic  and  consular  of¬ 
ficials  of  the  protected  power.  It  is  because  of  these  consider- 

42  See  Moore,  op  cit.,  vol.  IV,  pp.  646-678;  Hackworth,  op  cit.,  vol. 
IV,  pp.  555-596. 

43  Typical  of  the  changing  attitude  toward  consular  officers  is  the 
fact  that  their  effects  were  not  exempt  from  customs  duty  by  the  United 
States  Treasury  regulations  of  1902  but  were  so  exempted  by  the  regula¬ 
tions  of  1937,  although  they  were  not  declared  “inviolate”  as  were  the 
effects  of  ambassadors,  ministers,  charges  d’affaires,  secretaries,  and 
attaches.  Cf.  Moore,  op.  cit.,  vol.  IV,  p.  677,  and  Hackworth,  op.  cit., 
vol.  IV,  p.  586. 
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ations  that  American  officers  in  charge  of  foreign  interests  are 
under  standing  instructions  not  to  store  even  the  strictly  per¬ 
sonal  effects  of  the  diplomatic  or  consular  officials  of  the  pro¬ 
tected  power  on  American  official  premises,  although  such 
property  may  properly  be  stored  in  the  official  quarters  of 
the  protected  power.44 

During  World  War  II  it  was  “the  consistent  policy  of  the 
United  States  Government  to  respect  private  property,  real 
and  personal,  left  in  the  United  States  by  enemy  diplomatic 
and  consular  personnel  and  to  request  like  treatment  for  prop¬ 
erty  in  enemy  territory  of  American  diplomatic  and  consular 
personnel”.45  The  use  of  the  word  “personnel”  indicated  the 
desire  of  the  Department  to  see  the  customary  immunities 
extended  to  the  personal  property  of  clerks  as  well  as  officers. 
While  this  forthright  position  taken  by  the  United  States 
Government  was  not  entirely  successful  in  preventing  occa¬ 
sional  violations  by  Axis  authorities  of  the  personal  property 
of  American  diplomatic  and  consular  personnel  in  Axis  ter¬ 
ritory  when  the  United  States  entered  the  war,  the  policy  had 
the  general  effect  of  advancing  the  principle  of  immunity  for 
such  property  and,  incidentally,  of  enlarging  the  sphere  of 
custodial  duties  respecting  such  property  on  the  part  of  the 
representatives  of  the  protecting  powers. 

The  nature  and  extent  of  these  duties  respecting  baggage 
and  personal  effects  may  be  seen  from  the  following  telegram 
sent  to  the  Legation  at  Bern  when  American  official  per¬ 
sonnel  were  awaiting  repatriation  on  the  official  exchange 
vessels  several  weeks  after  the  United  States  entered  World 
War  II: 


44  Ante ,  p.  188. 

45  Assistant  Secretary  Shaw  to  the  Minister  to  Switzerland  (Harrison) , 
no.  1794,  June  10,  1943,  MS.,  file  123  Cifani,  Alfred/35;  Acting  Secre¬ 
tary  Welles  to  the  Legation  in  Switzerland,  telegram  no.  520,  Mar.  4, 
1943,  MS.,  file  123.G65/462;  Assistant  Secretary  Long  to  Minister 
Harrison,  no.  1735,  Apr.  19,  1943,  MS.,  file  123  Keller,  Frank  A./54. 
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One.  Please  ask  Swiss  Government  by  telegraph  to  request  its  repre¬ 
sentatives  wherever  Switzerland  represents  American  interests  to  en¬ 
deavor  to  communicate  with  American  official  personnel  awaiting 
repatriation  with  view  to  ascertaining  and  carrying  out  their  wishes  con¬ 
cerning  disposition  of  their  household  and  personal  effects.  State 
Department  personnel  entitled  to  transportation  at  Government  ex¬ 
pense  is  authorized,  subject  to  travel  regulations,  to  proceed  with  pack¬ 
ing,  carting,  and  transportation  by  freight  of  effects.  They  should  assist 
Swiss  representatives  wherever  possible  in  preparation  of  vouchers. 
Charges  for  packing,  carting,  and  transportation  may  be  paid  from 
United  States  funds  by  Swiss  representatives. 

Two.  This  Government  has  expressed  its  willingness  to  facilitate  the 
transportation  of  household  effects  of  official  personnel  by  commercial 
means  after  departure  of  the  exchange  vessel,  since  it  does  not  appear 
that  space  will  be  available  for  shipment  on  the  exchange  vessels  of 
household  effects  other  than  those  already  authorized,  such  as  silverware 
and  linen  packed  in  trunks,  boxes  with  handles,  or  handbaggage. 

Three.  If  safe  transportation  is  not  available  or  if  for  other  reasons 
shipment  is  not  feasible  and  if  storage  space  in  property  owned  or  leased 
by  United  States  Government  is  not  available,  effects  may  be  stored  else¬ 
where  at  expense  of  Government  and  necessary  charges  therefor  may  be 
paid  by  Swiss  representatives  from  United  States  funds.  Insurance 
premiums  are  not  chargeable  to  Government,  but  so  far  as  interested 
persons  may  wish  to  place  insurance  abroad,  may  be  advanced  from 
United  States  funds  by  Swiss  representatives  and  later  reimbursed  to 
Government  by  insured.  .  .  . 

Four.  Charges  attributable  to  weight  or  volume  in  excess  of  maxi¬ 
mum  allowances  prescribed  by  travel  regulations  may  likewise  be  paid 
from  United  States  funds  by  Swiss  representatives,  subject  to  later 
reimbursement  by  officer  or  employee  concerned. 

Five.  Foregoing  applies  likewise  to  effects  left  behind  by  American 
official  personnel  [e.g.  in  Tokyo,  Kobe,  Canton,  Shanghai,  Copenhagen 
and  Berlin]  formerly  assigned  to  posts  in  territories  where  Switzerland 
now  represents  American  interests.  Department  hopes  that  Swiss 
representatives,  in  consultation  with  American  officers  awaiting  re¬ 
patriation,  will  take  steps  to  ascertain  the  existence  of  any  such  effects 
and  to  safeguard  them  ( packing  them,  if  necessary,  and  storing  or  ship¬ 
ping  them  as  soon  as  feasible,  in  accordance  with  numbered  paragraphs 
two  and  three,  above) . 

Six.  If  American  official  personnel  other  than  State  Department’s 
should  be  uncertain  whether  their  household  effects  may  be  packed 


198  PROTECTION  OF  FOREIGN  INTERESTS 

stored,  or  transported  at  Government  expense,  Swiss  representatives  are 
requested  to  report  facts  by  telegraph  for  reference  to  appropriate 
branch  of  this  Government. 

Seven.  Please  state  that  Department  would  appreciate  report  by 
telegraph  whether  Swiss  representative  at  Tokyo  has  in  his  custody 
American  officers’  effects  shipped  aboard  Tatuta  Maru  but  returned  to 
Japan  because  of  that  vessel’s  incomplete  journey.  .  .  .** 

Since  the  total  number  of  official  personnel  repatriated 
from  all  belligerent  countries  in  the  course  of  World  War  II 
amounted  to  several  thousands,  and  since  most  of  these  were 
under  some  form  of  detention  while  awaiting  repatriation, 
the  extent  of  the  work  which  the  representatives  of  the  pro¬ 
tecting  powers  were  called  upon  to  perform  in  this  connec¬ 
tion  may  be  well  imagined. 

In  addition  to  his  activities  in  arranging  for  the  dispatch¬ 
ing  of  personal  and  household  effects  the  officer  in  charge  of 
foreign  interests  may  also  be  confronted  with  the  problem 
of  storing  or  selling  those  effects  which  the  departing  officials 
do  not  wish  to  take  with  them  or  cannot  so  do  because  of 
limitation  of  shipping  space  or  other  travel  difficulties  at¬ 
tendant  upon  an  outbreak  of  hostilities.  During  the  recent 
war  most  belligerent  governments  permitted  the  representa¬ 
tives  of  the  protecting  powers  to  sell  such  effects  (mostly 
automobiles  and  bulky  furniture)  on  the  open  market  and  to 
deposit  the  proceeds  thereof  either  to  a  blocked  account  in 
favor  of  the  individual  or  to  the  general  account  maintained 
for  defraying  the  costs  of  the  protection.  In  either  case 
the  representative  of  the  protecting  power  must  be  guided 
by  the  appropriate  financial  regulations  respecting  the  han¬ 
dling  of  enemy  funds,  and  must  notify  his  own  government  in 
order  that  the  government  of  the  protected  power  may  in¬ 
form  the  official  in  question  of  the  disposition  of  his  property 
and  may  reimburse  him  in  case  the  proceeds  of  the  sale  were 
made  available  for  use  in  the  protection  of  that  power’s  inter- 

46  Secretary  FIull  to  the  Legation  in  Switzerland,  telegram  no.  459, 
Feb.  16,  1942,  MS.,  file  120.34  EfTects/236. 
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b&s^-'Siiieg  such  personal  ^property  is  often  exempt  from 
’cferthifL  types  of  lotal  taxation,  the  officer  of  the  protecting 
^>i6\Ver  rtillst  CxaniittC  With  care  any  requests  which  he  may 
ieCfcivC  for  payfftCnt1  of  taxes  on  personal  property  of  this 
fc'drt.4®7  nt  rmiboi^i j')  yj'ioqo'iT 

rJ  ,\Piha'%  the  representative  of  the  protecting  power  may  be 
balled  upon  to  take  under  his  protection  and  to  administer  or 
otherwise  handle  in  an  appropriate  manner  various  types  of 
real  estate  and  intangible  property  belonging  to  the  depart¬ 
ing  diplomatic  or  consular  personnel.  With  respect  to  such 
types  of  property  the  protecting  officer  may  properly  extend 
his  protection  on  a  provisional  basis  to  prevent  theft  and 
looting  or  molestation  by  unauthorized  persons,  but  he 
should  promptly  notify  the  Foreign  Office  of  the  local  power 
of  his  action  in  order  that  appropriate  steps  may  be  taken  to 
clarify  his  position  vis-a-vis  such  property  in  the  light  of  the 
wartime  powers  of  the  local  state  respecting  enemy  property. 
The  liberal  policy  pursued  by  the  United  States  Government 
during  the  recent  World  War  permitted  the  neutral  officials 
in  charge  of  enemy  interests  in  the  United  States  to  retain  cus¬ 
tody  of  a  considerable  amount  of  such  property  left  behind 
by  Axis  official  personnel  repatriated  from  the  United  States. 
With  respect  to  several  cases  involving  real  estate  the  protect¬ 
ing  power  was  allowed  to  act  as  administrator,  to  arrange  for 
the  details  of  management  with  local  realty  concerns,  and  to 
pay  such  taxes  as  might  be  required  to  avoid  forced  sale  of 
the  property.  With  regard  to  securities  the  United  States 

47  The  Secretary  of  State  to  the  Swiss  Minister,  Feb.  28,  1942,  MS., 
file  840.51  Frozen  Credits/6090A;  the  Secretary  of  State  to  the  Swedish 
Minister,  Mar.  18,  1942,  MS.,  file  701.641 1/433A;  the  Secretary  of 
State  to  the  Spanish  Ambassador,  Feb.  28,  1942,  MS.,  file  840.51  Frozen 
Credits/5797A;  Secretary  Hull  to  the  Legation  in  Switzerland,  no.  A-26, 
Jan.  20,  1944,  MS.,  file  123  G  367/335;  id.  to  id.,  no.  A-124,  Apr.  1, 
1943,  MS.,  file  125.9252/169. 

48  The  Department  of  State  to  the  Swiss  Legation,  Apr.  6,  1943,  MS., 
file  702.6211  Taxation/52. 
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Government  permitted  the  protecting  mission  to  receive  the 
dividends  thereon  and  to  deposit  them  to  blocked  accounts  in 
favor  of  the  individual  owners.49  In  such  cases  it  was  em¬ 
phasized,  however,  that  this  permission  did  not  in  any  way 
limit  the  right  of  the  Alien  Property  Custodian  to  vest  or 
otherwise  control  such  property  if  he  should  decide  that  such 
action  would  be  in  the  national  interest.  Some  properties 
of  this  nature  were  vested  or  were  controlled  by  the  Alien 
Property  Custodian  under  supervisory  orders,  but  efforts  were 
made  to  avoid  the  sale  of  such  property  and  to  maintain  and 
administer  it  in  a  manner  satisfactory  to  the  representative 
of  the  protecting  power.50 

The  property  of  other  officials  or  employees  not  possessing 
diplomatic  or  consular  status  may  properly  be  the  subject  of 
inquiry  by  the  protecting  power  but  it  is  not  generally  ac¬ 
corded  any  preferential  treatment  in  comparison  with  com¬ 
parable  types  of  property  owned  by  private  enemy  nationals.51 

D.  Property  of  Private  Persons 

Although  the  property  of  private  enemy  nationals  enjoys 
under  international  law  no  immunity  to  local  jurisdiction, 
it  does  not  necessarily  follow  that  the  duties  of  the  repre¬ 
sentative  of  the  protecting  power  in  connection  with  such 
property  will  be  slight.  While  the  extent  of  effective  pro¬ 
tection  which  he  may  be  able  to  exert  over  such  property, 
particularly  in  time  of  war,  is  customarily  less  than  that 
which  he  can  extend  to  the  other  types  of  property  previously 
considered  in  this  chapter,  the  larger  volume  of  private  prop- 

40  The  Secretary  of  State  to  the  Swiss  Charge  d’ Affaires  ad  interim, 
June  11,  1943,  MS.,  file  740.00113  European  War  1939/682. 

80  The  Secretary  of  State  to  the  Swedish  Minister,  Nov.  20,  1943,  MS., 
ibid../ 8-1044;  the  Department  of  State  to  the  Alien  Property  Custodian 
(Crowley),  Feb.  10,  1944;  the  Department  of  State  to  the  Swiss 
Legation,  memorandum,  Mar.  17,  1944,  ibid./ 1304. 

51  The  Department  of  State  to  the  Swiss  Legation,  memorandum, 
Nov.  13,  1943,  ibid./ 1090. 
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erty  and  the  complications  attendant  upon  the  handling 
thereof  will  generally  require  a  very  considerable  amount  of 
the  officer’s  attention. 

As  a  general  rule  it  may  be  observed  that  while  the  officer 
of  the  protecting  power  is  not  expected  to  take  such  prop¬ 
erty  into  custody  or  to  place  it  under  the  seal  of  his  protec¬ 
tion,  he  is  expected  to  do  what  he  properly  can  to  express 
or  informally  represent  the  interests  of  the  foreign  owner 
and  to  report  on  the  disposition  of  such  property  by  the  au¬ 
thorities  of  the  local  state.  During  both  World  Wars  the 
extent  of  the  protecting  officer’s  activities  with  respect  to 
private  property  was  frequently  limited  by  the  wartime 
legislation  not  only  of  the  local  state  but  of  the  protected 
power  as  well.  The  influence  upon  these  activities  of  such 
legislation  as  the  Trading  with  the  Enemy  Act  and  the  First 
War  Powers  Act  may  be  gathered  from  the  text  of  the  fol¬ 
lowing  telegram  of  August  1 942  to  the  American  Legation  at 
Bern: 

One.  The  United  States  Government  does  not  ( repeat  not)  intend 
to  permit  the  direct  or  indirect  transfer  of  funds  to  enemy  territory  for 
the  payment  of  charges  arising  in  connection  with  private  American 
property,  real  or  personal,  in  enemy  territory,  such  as  taxes,  rent,  sala¬ 
ries  of  custodians,  insurance  premiums,  repairs,  and  cost  of  packing  or 
storage. 

Two.  Furthermore,  in  conformity  with  its  policy  respecting  the  en¬ 
forcement  of  the  Trading  with  the  Enemy  Act,  the  United  States  Gov¬ 
ernment  will  not  ( repeat  not)  forward  or  permit  to  be  forwarded,  di¬ 
rectly  or  indirectly,  from  persons  in  the  United  States  to  enemy  terri¬ 
tory,  or  from  such  territory  to  persons  in  the  United  States,  private 
communications  concerning  private  property.  However,  the  United 
States  Government  will  always  welcome  reports  of  a  general  character 
upon  the  treatment  of  such  American  property  and  such  brief  reports 
in  specific  instances  as  Swiss  representatives  charged  with  the  repre¬ 
sentation  of  the  interests  of  the  United  States  may  find  it  possible  to 
prepare  when  officially  requested  to  do  so.  Such  requests  will  be  kept 
to  a  minimum. 

Three.  Though  Swiss  representatives  will  not  be  authorized  to  dis¬ 
charge  financial  obligations  arising  in  connection  with  private  Ameri- 
705866 — 47 - 14 
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can  property,  it  isfhopeid  they1  will  not  {repeat  not)  overlook  ahy?  alterna¬ 
tive  means  of  protecting  such-property-^ : ... ,  ylljs-ianag  Iliw  Icmorfi 
Four.  Request  Swiss  Government  so  to  infmm^jjj  r^pre^pt^tiv^ 
charged  with  .representation  of  interests  of  United  States  for  guidance 

6  .  ...  r  do  r  • '  u  3Un  iBiDnsm  g  lA  . 

in  answering  inquiries  ,from  owners  of  private  American  property  in 
enemy  territory  or  their  k^enfe1  iarid ^  iff’r^pl^ihg'tdlahy  rfetnkhds  f6r  pay¬ 
ment  of  charges  such  as  thd^e:  'nikritforfefcl  <  ahOVe  dn  'paragraph  ofre>. 
They  should  also  be  informed  that  in'  reporting  upon ;  the  siatmfc  oUan 
individual’s  private  property,  the  omission  of  all  verbatim  statements 
of  or  written  communications  from  custodians,  agents,  or  other  non¬ 


official  ( repeat  non-official)  persons  will  facilitate  the  forwarding  of 
information  to  interested  persons  in  the  United  States. 

Five.  American  nationals  offered  an  opportunity  to  return  to  the 
United  States  but  unable  to  avail  themselves  of  the  opportunity  be¬ 
cause  they  are  physically  unable  to  undertake  the  voyage  of  repatria¬ 
tion,  and  for  whom  the  Swiss  representative  has  recommended  and 
the  Department  has  specifically  approved  the  continuance  of  financial 
assistance  may  pay  such  of  the  charges  mentioned  in  paragraph  one  as 
are  an  essential  part  of  the  cost  of  their  subsistence,  provided  that  the 
total  monthly  payment  to  an  American  national  is  not  ( repeat  not) 
permitted  by  reason  thereof  to  exceed  in  any  instance  the  applicable 
maximum  prescribed  by  the  Department’s  air  mail  instruction  no.  1202 
of  February  14.52  However,  charges  such  as  salaries  of  custodians  and 
cost  of  packing  or  storage  are  not  ( repeat  not)  considered  to  be  a  part 
of  the  cost  of  subsistence. 

Six.  This  Government  does  not  ( repeat  not)  permit  persons  in  the 
United  States  to  effect  transactions  on  behalf  of  enemy  nationals  in 
enemy  territory  by  drawing  upon  funds  that  such  enemy  nationals  may 
have  in  the  United  States  for  the  payment  of  charges  such  as  those 
mentioned  in  paragraph  1,  when  such  transactions  involve  any  com¬ 
munication  with  enemy  territory.  Consequently,  in  cases  of  American 
nationals  in  the  United  States  possessing  funds  in  enemy  territory,  the 
Department  is  not  ( repeat  not)  suggesting  the  possibility  of  utilizing 
such  funds  for  the  payment  of  such  charges,  and  this  Government  would 
not  ( repeat  not)  approve  communications  with  enemy  territory  for  such 


purposes. 

Seven.  The  terms  “enemy  national”  and  “enemy  territory”  as  used 
in  this  instruction  shall  be  understood  to  mean  enemy  national  and 
enemy  territory  as  defined  in  General  Ruling  No.  11.  issued  on  March 


52  For  further  details  on  payment  of  financial  assistance  see  post , 
pp.  215  ff. 
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18,  1942,  by  the  Treasury  Department  pursuant  to  Executive  Order 
No.  8389,  as  amended.53 

In  accordance  with  these  instructions,  relayed  through  the 
Swiss  Government,  Swiss  representatives  in  charge  of 
American  interests  submitted  many  reports,  both  general 
and  specific,  on  the  treatment  of  American  private  prop¬ 
erty  in  enemy  territory,  although  the  Department  limited 
its  own  requests  to  a  very  few  cases.51  In  accordance 
with  the  suggestion  contained  in  paragraph  three  of 
the  above-cited  telegram  the  Swiss  officials  frequently 
intervened  with  the  authorities  of  enemy  states  in  be¬ 
half  of  American  private  property  and  succeeded  at 
times  in  preventing  or  postponing  confiscation  or  sale 
thereof,  particularly  in  cases  where  there  were  previously  ap¬ 
pointed  local  agents  or  private  custodians  whose  positions  the 
Swiss  representatives  could  support  vis-a-vis  the  local  author¬ 
ities.55  In  general  it  appears  that  an  officer  in  charge  of 
foreign  interests  may  properly  bring  to  the  attention  of  the 
appropriate  authorities  of  the  local  power  any  matter  affect¬ 
ing  the  disposition  of  private  property  of  protected  nationals 
(even  enemy  nationals) ,  provided  that  in  so  doing  he  makes 
it  clear  that  he  is  acting  purely  on  considerations  of  humanity 
and  equity. 

53  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram 
no.  1903,  Aug.  3,  1942,  MS.,  file  740.00113  A  European  War  1939/91; 
cf.  Trading  with  the  Enemy  Act,  Oct.  6,  1917  (40  Stat.  412)  and 
the  First  War  Powers  Act,  Dec.  18,  1941  (55  Stat.  839,  50  U.S.C. 
616). 

54  An  official  inquiry  was  made,  for  instance,  with  respect  to  the  Sasebo 
Prize  Court  proceedings  against  certain  American  ships.  (Acting  Sec¬ 
retary  Welles  to  the  Legation  in  Switzerland,  telegram  no.  513,  Feb.  21, 
1942,  MS.,  file  390.1115/1683.) 

55  e.g.  the  Minister  to  Switzerland  (Harrison)  to  the  Secretary  of 
State  (Hull),  no.  5283,  June  8,  1943,  MS.,  file  362.115  Alexander Kohut 
Memorial  Foundation;  id.  to  id.,  no.  4650,  Apr.  1,  1943,  MS.,  file 
362.1153;  id.  to  id.,  telegram  no.  3833,  June  28,  1943,  MS.,  file 
740.00113  European  War  1939. 
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The  handling  of  estates  left  abroad  by  deceased  nationals 
of  the  protected  power  requires  a  special  word  of  explanation. 
The  duties  of  diplomatic  and  consular  officers  with  respect  to 
estates  left  by  their  own  nationals  are  both  varied  and  com¬ 
plex,56  and  for  this  reason  it  has  apparently  never  been  as¬ 
sumed  that  an  officer  in  charge  of  foreign  interests  should  be 
expected  to  become  involved  in  such  matters  to  any  great  ex¬ 
tent.  During  the  recent  war,  however,  American,  Swiss,  and 
Swedish  officers  ( and  perhaps  others  as  well )  were  authorized 
to  handle  to  a  limited  degree  the  estates  of  deceased  nationals 
of  the  protected  power.  The  nature  of  these  duties  assumed 
by  American  officers  in  charge  of  British  interests  may  be 
seen  from  the  following  circular  instruction  of  October  1941 : 

One.  In  connection  with  the  estates  of  British  subjects  leaving  prop¬ 
erty  within  the  jurisdiction  of  American  Foreign  Service  officers 
charged  with  the  representation  of  British  interests,  the  British  Govern¬ 
ment  has  made  known  certain  wishes,  hereinafter  summarized  for  the 
guidance  of  such  officers. 

T wo.  In  the  absence  of  special  provisions  by  treaty,  the  devolution 
and  transfer  of  real  property  are  governed  by  the  law  of  the  place  where 
the  property  is  situated.  When  real  property  is  left  by  the  decedent 
within  the  jurisdiction  of  the  Foreign  Service  officer,  the  officer  shall, 
if  feasible,  informally  observe  the  proceedings  and  report  to  the  British 
Government  through  the  established  channels  any  apparent  irregularity 
or  unnecessary  delay  in  settling  the  estate.  The  provisions  of  this  para¬ 
graph  shall  not  prevent  the  exercise  of  good  offices  when  necessary  in 
places  where  the  local  law  requires  the  participation  of  the  decedent’s 
consular  representative  in  the  observance  of  certain  minor  formalities 
connected  with  the  settlement  of  the  estate. 

Three.  If  the  decedent  has  left  locally  a  legal  representative,  part¬ 
ner  in  trade,  or  trustee  by  him  appointed  to  take  care  of  his  personal 
property,  the  officer  shall  record  such  circumstance  in  issuing  the  report 
of  death  of  the  decedent  and  shall  not  ( repeat  not)  take  the  property 
under  his  immediate  protection. 

56  See  “An  Act  to  provide  for  the  disposition  of  the  estates  of  American 
citizens  who  die  abroad”  (22  U.  S.  G.  75-77) ;  Foreign  Service  Serial 
no.  130,  circular  instruction,  Mar.  4,  1944. 
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Four.  Otherwise,  the  officer  shall  act  as  provisional  conservator  of 
the  personal  property  (if  authorized  by  treaty  provisions,  local  laws  or 
authorities,  or  established  usage  so  to  act) .  As  provisional  conservator, 
the  officer  shall  inform  the  British  Government,  through  the  established 
channels  (by  mail  or  by  telegraph,  as  urgency  or  other  circumstances 
may  require),  respecting: 

(a)  Name  and  address  of  decedent, 

(b)  Evidence  of  nationality, 

(c)  Brief  description  and  approximate  value  of  personal  estate, 

(d)  Names  and  addresses  of  next  of  kin. 

Five.  The  officer  is  not  ( repeat  not)  empowered  to  administer  or 
distribute  the  estate.  He  may,  however,  sell  perishable  articles  for 
cash,  following  the  procedure  established  for  American  estates  by  Sec¬ 
tion  XIII-13,  Foreign  Service  Regulations,  as  amended  by  Footnote  7 
thereto.  Flis  function  as  provisional  conservator  shall  cease  when  the 
British  Government  indicates  the  specific  disposition  to  be  made  of  the 
property  and  its  wishes  have  been  given  effect.  If,  however,  the  local 
authorities  assume  jurisdiction  over  the  personal  property,  the  officer 
shall,  if  feasible,  informally  observe  the  proceedings  and  report  to  the 
British  Government  through  the  established  channels  any  apparent  ir¬ 
regularity  or  unnecessary  delay  in  settling  the  estate.  The  provisions 
of  this  paragraph  shall  not  prevent  the  exercise  of  good  offices  when 
necessary  in  places  where  the  local  law  requires  the  participation  of  the 
decedent’s  consular  representative  in  the  observance  of  certain  minor 
formalities  connected  with  the  settlement  of  the  estate. 

Six.  Any  sums  necessarily  expended  by  the  officer  as  provisional  con¬ 
servator  of  the  estate  (such  as  expenditures  for  telegrams,  local  trans¬ 
portation,  packing,  and  storage)  shall  be  paid  from  such  cash  as  may 
form  a  part  of  the  estate  or,  if  cash  is  lacking  or  insufficient,  from  funds 
allotted  for  the  representation  of  British  interests,  the  vouchers  being 
appropriately  marked  to  enable  the  British  Government  to  recover  from 
the  estate  or  the  heirs  if  it  so  desires. 

Seven.  The  officer’s  services  in  British  estate  matters  shall  be  gratis 
except  in  so  far  as  it  may  prove  necessary  in  connection  with  such 
estates  to  perform  notarial  services.  .  .  . 

Eight.  If  any  doubt  should  arise  concerning  the  propriety  of  any 
action  contemplated  within  the  authority  of  this  instruction,  the  De¬ 
partment  should  be  consulted.  .  .  .57 

57  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram  no. 
213,  Oct.  3,  1941,  MS.,  file  300.413/10. 
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After  the  United  States  became  a  belligerent  the  Swiss 
Government  was  requested  to  authorize  its  officers  in  charge 
of  American  interests  to  handle  the  estates  of  deceased  Amer¬ 
ican  nationals  along  substantially  the  same  lines,  while  Swiss 
and  Swedish  officers  in  charge  of  various  enemy  interests  in 
the  United  States  discharged  similar  functions  in  connection 
with  their  foreign-interest  work,  subject,  of  course,  to  the  re¬ 
quirements  of  the  Alien  Property  Custodian  and  other  appro¬ 
priate  agencies  of  the  United  States  Government.  The 
transmission  of  messages  respecting  private  property,  includ¬ 
ing  estates,  will  be  considered  in  section  3  of  this  chapter. 

2.  ASSISTANCE  IN  REPATRIATION  MOVEMENTS 

Ever  since  Minister  Washburne’s  experience  at  Paris  in 
1870  it  has  been  expected  that  the  representative  of  the  pro¬ 
tecting  power  would  assist  in  the  repatriation  of  nationals 
of  the  protected  state.59  This  assistance  may  take  a  variety 
of  forms  and  is  frequently  of  as  much  value  to  the  local  state 
as  it  is  to  the  protected  power  and  its  nationals.  During  the 
second  World  War  such  repatriation  movements  or  exchanges 
of  nationals  were  carried  out  on  a  larger  scale  than  ever  be¬ 
fore  and  the  duties  of  the  protecting  missions  in  belligerent 
countries  were  correspondingly  greater.  The  experience  of 
the  recent  war  indicates  that  the  representatives  of  the  pro¬ 
tecting  powers,  in  addition  to  transmitting  the  many  pro¬ 
posals  and  counterproposals  of  the  belligerent  governments 
respecting  such  exchanges,  may  be  called  upon  to  perform 
a  variety  of  duties. 

It  has  already  been  noted  that  among  these  duties  may  be 
the  task  of  disposing  or  assisting  in  the  disposition  of  personal 

58  Id.  to  id.,  telegram  no.  1215,  May  21,  1943,  MS.,  file  300.113;  the 
Department  of  State  to  the  Swiss  Legation,  memorandum,  Nov.  9,  1942, 
MS.,  file  740.00113  European  War  1939/512;  the  Department  of  State 
to  the  Swedish  Legation,  memorandum,  Mar.  8,  1943,  MS.,  file 
311.643/68. 

59  Ante  p.  42. 
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property  owned  by  departing  >  diplomatic  and  consular  iper- 
sontielo  i  > .  Wfoeb  hoayofficial  persons  arc  includedfnsuch  rcpah 
triation*  movements,  similar  assistance  mast  be  rendered  toi 
them,  and  for  both  officials  iaadnbn-officials  under  detention 
while  awaiting  repatriation  the  representative  of  the  pro¬ 
tecting  power  may  have  bills  to  settle,  travel  necessities  to 
buy,  and ;  requests  dor ;  various  privileges,  ;to  presents  to  the 
authorities  of  the  local  state.60 

-  He  majn  also  be  called  upon!  to  assume  a  large  measure  of r 
responsibility  in  Compiling  the  names:  of  non-official  persons : 
desiring  repatriation  and  in  arranging  final  passenger  lists-, 
ip;  accordance' with  destructions  which  ;may ;  either  designate  - 
certain; persons  byname  or  indicate  groups,  or! categories  of: 
persons  to  be.  given  preference  in;  repatriation  on  an  equitable 
and  .humanitarian  basis. » ;  When  the;  latter  method  is  fob , 

1  \  o  o 

lowed,  as  it  was  in.theriJpatriation  of  Africans  frqjn  the;Far 
East,  the  projecting  officials  will,  bftyc.  t|®r  p,f  ppnsibilitifis, 
cpfflcspcindmgly  increased  umlcv  difficult  circumstances  re¬ 
quiring  the.  utmost  in  tact  and  discretion.01  .  Officers  of  the 
protecting  missions  generally  accompany  the  persons  being 
*SH«Pated  aboard  special  vessels  or  trains  and  see  to  it  that 
tj^e^ terms  of  the  exchange  agr^eme^  are^adhered  to  by  all 
parties.62  They  may  be  expected  to  observe  the  customs,  ex- 

1  _  i  1 

ol0  The  Secretary,  of !  State  to  the. Secretary  dhthfe  Treasury,  Jani  29, 
1943,,  MS.,  file  840.51  Frozen  Credits /9 1 26 ;  the  Department  of  State 
to  tl.e  Spanish  Embassy,  memorandum,  Apr.  9,  1943,  i bid. /9860;  the 
Department  of  State,  to  the  Swiss  Legation,  memorandum,  Apr.  25. 
1942, ‘MS.,  file  ^40.t36lT5  ^Ehfbp4n',f#aF  4999/^545)  id.  t6  id'fAptl* 

2  3/ 1*942,  MS.,  file  701.6k  M j41^95  {'Ml  to;zrf./mefihorandum,  Feb;  8, <1942, 1 

DepartajnentidfStaiteto  the  Spanish  hmha^y,  Jar},  ,29;, 

61  Department  of  State  press  release  10,  Jan.  12,  1944;  Secretary'  Hull 
to  the  Legation  in  Switzerland,  telegram  no.  1311,  June  2,  1943,  MS., 
file  7,0 1  .QQ90/ Jh^TA.i  Actipg: Secretary .W.dle^do.fhp  heg^tior} i^Swqzer- 
land,  telegram  no.  816,  Mar.  28,  1942,  MS.,  file: 701.621,1/1635. 

Apr.  20,  1942,  MS.,  file  340.1 115A/2565. 
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animations,  to  verify  passenger  lists,  and  even  to  assist  in 
the  collection  of  currency  from  repatriates  if  provision  has 
been  made  for  such  funds  to  be  reciprocally  credited  to  their 
special  accounts  for  protection  purposes.63 

3.  TRANSMISSION  OF  PRIVATE  MESSAGES  AND  DOCUMENTS 

In  the  protection  of  foreign  interests  in  time  of  peace  the 
transmission  of  private  messages  and  documents  is  a  func¬ 
tion  of  routine  character  and  limited  scope  for  the  repre¬ 
sentative  of  the  protecting  power.  When  the  normal  postal 
service  and  telecommunication  facilities  aie  available  to  the 
national  of  the  protected  power,  the  officer  of  the  protecting 
power  will  only  rarely  have  occasion  to  transmit  private  mes¬ 
sages  or  documents  on  his  behalf.  In  time  of  war,  however, 
the  officer  in  charge  of  foreign  interests  may  expect  to  receive 
constant  appeals  for  the  use  of  his  official  channels  of  com¬ 
munication  for  the  transmission  of  private  messages  and 
documents  which  would  otherwise  be  impossible  or  slow 
or  uncertain.  In  such  matters  the  officer  will  have  to  be 
guided  by  the  pertinent  regulations  of  all  three  states  con¬ 
cerned  and  will  have  to  be  constantly  mindful  of  his  status 
as  a  neutral,  while  still  endeavoring  in  so  far  as  proper 
to  discharge  the  humanitarian  duties  of  his  difficult  position. 

The  subject  is  both  complex  as  a  whole  and  variable  in 
individual  situations,  but  an  indication  of  the  general  prac¬ 
tice  in  the  matter  during  World  War  II  may  be  gained  fiom 
the  following  telegram  to  the  American  Legation  at  Bern, 
which  reveals  not  only  the  policy  of  the  United  States  Gov¬ 
ernment  but  also  the  type  of  activities  in  this  regard  which 
were  expected  of  the  Swiss  representatives  in  charge  of 
American  interests  in  enemy  territory : 

63  The  Secretary  of  State  to  the  Spanish  Embassy,  memorandum,  Aug. 
19,  1943,  MS.,  file  390.1 115A/1680;  Secretary  Hull  to  the  Legation  in 
Switzerland,  telegram  no.  1311,  June  2,  1943,  MS.,  file  701.0090/1627A. 
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One.  The  United  States  Government  does  not  ( repeat  not)  intend 
to  permit,  by  open  mail,  diplomatic  channels,  or  otherwise,  directly  or 
indirectly,  the  transmission  from  the  United  States  to  enemy  territory 
or  from  enemy  territory  to  the  United  States  of  documents  intended  for 
private  use,  such  as  birth,  marriage,  or  death  certificates;  divorce  de¬ 
crees;  legal  notices  concerning  estates,  lawsuits,  et  cetera;  powers  of 
attorney;  affidavits;  deeds  of  real  property;  miscellaneous  legal  docu¬ 
ments  concerning  property  or  litigation;  commissions  to  take  testimony 
or  other  documents  pertaining  to  depositions;  subpoenas,  citations,  com¬ 
plaints,  or  other  forms  of  legal  process;  or  forms  submitted  in  connec¬ 
tion  with  claims  for  pensions,  disability  allowances,  insurance  benefits, 
et  cetera. 

Two.  With  the  exceptions  hereinafter  stated,  the  United  States 
Government  does  not  ( repeat  not)  intend  to  permit,  by  open  mail,  tele¬ 
phone,  telegraph,  diplomatic  channels,  or  otherwise,  directly  or  indi¬ 
rectly,  the  transmission  from  the  United  States  to  enemy  territory  or 
from  enemy  territory  to  the  United  States  of  private  messages  such  as 
those  pertaining  to  private  property,  business,  estates,  or  the  discharge 
of  financial  obligations. 

Three.  Subject  to  censorship,  brief  paraphrased  messages  of  a  per¬ 
sonal  nature,  including  welfare  and  whereabouts  inquiries,  may  be 
transmitted  by  telegraph  or,  where  possible,  by  mail  to  or  from  enemy 
territory  through  the  facilities  of  the  International  Red  Cross,  the 
American  Red  Cross,  and  other  national  Red  Cross  societies,  or  those 
of  other  organizations  or  societies  licensed  by  the  Director  of  Censorship. 

Four.  Only  where  efforts  to  communicate  through  Red  Cross  facili¬ 
ties  are  unsuccessful  or  in  other  exceptional  circumstances  will  the 
United  States  Government  permit,  subject  to  censorship,  the  transmis¬ 
sion  to  or  from  enemy  territory,  by  official  telegrams  in  plain  language, 
of  brief  paraphrased  messages  of  a  personal  nature. 

Five.  The  foregoing  statements  of  policy  are  not  ( repeat  not)  to  be 
construed  as  modifying  or  limiting  the  provisions  of  section  IV  of  the 
convention  relative  to  the  treatment  of  prisoners  of  war,  signed  at 
Geneva  on  July  27,  1929. 

Six.  The  term  “enemy  territory”  as  used  in  this  instruction  shall 
be  understood  to  mean  enemy  territory  as  defined  in  General  Ruling 
No.  11,  issued  on  March  18,  1942,  by  the  Treasury  Department  pur¬ 
suant  to  Executive  Order  No.  8389,  as  amended. 

Seven.  While  the  Red  Cross  facilities  mentioned  in  paragraph  three 
are  available  to  all  persons  regardless  of  nationality,  the  utilization  by 
the  United  States  Government  of  official  channels  in  those  instances 
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mentioned  in  paragraph  four  will  be  restricted  to  messages  transmitted 
in  behalf  of  nationals  of  the  United  States. 

Eight.  In  connection  with  its  responsibility  for  the  protection  of 
nationals  of  the  United  States  abroad,  the  Department  will  on  occasion 
undertake  through  diplomatic  channels  official  inquiries  (as  distin¬ 
guished  from  the  personal  messages  mentioned  in  paragraphs  three  and 
four)  concerning  the  welfare  and  whereabouts  of  nationals  of  the  United 
States  in  enemy  territory. 

Nine.  The  Department  wishes  to  continue  to  receive  for  its  records 
and  use  in  connection  with  the  protection  of  nationals  of  the  United 
States  in  enemy  territory  all  possible  information  concerning  the  births, 
marriages,  divorces,  and  deaths  of  such  nationals.  Swiss  representatives 
charged  with  the  representation  of  the  interests  of  the  United  States 
should  be  asked  particularly  to  continue  to  forward  all  such  informa¬ 
tion,  supported  when  possible  by  transcripts  of  the  official  records. 

Ten.  The  Department  would  also  be  pleased  to  receive  for  its  records 
and  use  in  the  protection  of  private  American  interests  in  enemy  terri¬ 
tory  reports  concerning  the  status  of  private  American  property,  real  or 
personal,  including  American  business  and  commercial  interests,  es¬ 
tates  of,  or  bequeathed  fully  or  partially  to,  nationals  of  the  United 
States;  and  semi-public  American  institutions  of  an  educational,  re¬ 
ligious,  or  philanthropic  character.  The  United  States  Government 
hopes  that  the  Swiss  Government  may  find  it  possible  to  authorize  its 
representatives  charged  with  the  representation  of  the  interests  of  the 
United  States  in  enemy  territory  to  forward  such  reports  so  far  as  their 
heavy  wartime  responsibilities  permit.04 

In  order  that  this  policy  might  be  the  more  consistently 
applied,  the  substance  of  this  telegram  was  embodied  in  a 
circular  note  to  “Their  Excellencies  and  Messieurs  Chiefs  of 
Mission”  at  Washington,  which  concluded  with  the  following 
paragraph : 

Owing  to  the  necessities  of  the  military  situation,  the  United  States 
Government  is  constrained  to  request  the  respective  Governments  of 
the  Chiefs  of  Mission  hereby  addressed  to  give  written  assurances  that 
the  foregoing  conditions  governing  the  transmission  from  the  United 
States  to  enemy  territory  or  from  enemy  territory  to  the  United  States  of 

64  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  19o, 
Jan.  23,  1943,  MS.,  file  81 1.71 1/3693 A. 
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private  messages  or  of  documents  intended  for  private  use  will  be 
strictly  observed.85 

It  will  be  recalled  that  during  the  latter  part  of  World  War 
II  the  United  States  was  in  the  anomalous  position  of  being 
simultaneously  a  belligerent  and  a  protecting  power  for  cer¬ 
tain  Allied  interests  in  the  territory  of  other  Allied  and  neutral 
countries.  At  the  same  time  the  United  States  Government 
served  as  the  channel  of  communication  between  certain  of 
the  other  American  republics  and  the  Swiss  Government, 
which  was  in  charge  of  the  interests  of  those  republics  in 
enemy  territory.66  In  these  unusual  circumstances  the 
United  States  applied  to  its  activities  as  a  protecting  power 
or  a  channel  of  communication  the  same  policy  concerning 
the  transmission  of  private  messages  and  documents  to  or  from 
enemy  territory  as  it  applied  to  the  protection  of  American 
interests  by  the  Swiss  Government.67 

4.  PAYMENT  OF  RELIEF  AND  PENSIONS 

In  the  protection  of  either  belligerent  or  non-belligerent 
interests  the  representative  of  the  protecting  power  may  be 
expected  to  handle  matters  pertaining  to  the  payment  of 
relief  and  pensions  to  protected  nationals.68  Like  the  trans¬ 
mission  of  private  messages  and  documents,  this  function  is 

65  The  Secretary  of  State  to  the  missions  at  Washington,  circular  note, 
Feb.  12,  1943,  ibid./ 3690A. 

66  Ante ,  p.  Ill;  also  appendix  VI. 

67  The  Secretary  of  State  to  the  Minister  to  Switzerland,  no.  1730, 
Apr.  15,  1943;  Assistant  Secretary  Long  to  the  Ambassador  to 
Guatemala  (Long) ,  no.  57,  June  26,  1943,  MS.,  file  740.001 15  European 
War  1939/6852;  cf.  the  censorship  provisions  of  the  First  War  Powers 
Act,  Dec.  18,  1941  (55  Stat.  840,  50  U.  S.  C.  618). 

68  Most  protected  powers  will  desire  the  payment  of  financial  relief 
to  certain  of  their  nationals  abroad  in  either  war  or  peace,  but  some 
countries  do  not  make  such  payments  in  any  circumstances.  See  Sec¬ 
retary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  214,  Dec.  4, 
1940,  MS.,  file  704.5565/26. 
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generally  routine  in  time  of  peace,  but  becomes  much  more 
difficult  and  important  in  time  of  war.  In  the  protection  of 
non-belligerent  interests  the  duties  of  the  officer  of  the  pro¬ 
tecting  power  in  this  matter  generally  consist  of  investigating 
the  case  and  forwarding  the  necessary  papers  with  his  own 
recommendation  to  his  government  for  transmittal  to  the 
government  of  the  protected  power,  whose  decision  in  the 
matter  is  communicated  back  to  him  in  due  course.  Under 
conditions  resulting  from  the  outbreak  of  war,  however,  the 
demands  for  financial  relief  tend  to  increase,  while  both  the 
determination  of  the  individual’s  eligibility  for  either  relief 
or  pension  money  and  the  facilities  for  paying  either  become 
rather  complicated. 

During  the  early  months  of  World  War  II  American  offi¬ 
cers  in  charge  of  foreign  interests  handled  applications  for 
relief  and  pension  payments  largely  on  an  individual  basis. 
As  the  volume  of  such  work  increased,  the  various  protected 
powers  gradually  adopted  more  uniform  standards  and  pro¬ 
cedures  to  be  applied  to  all  such  cases  arising  in  given  areas 
and  tended  to  entrust  such  matters  more  extensively  to  the 
officers  in  charge  of  their  interests.  The  following  excerpts 
from  a  circular  telegram  of  July  1940  illustrate  the  type  of 
duties  which  the  diplomatic  or  consular  officer  of  the  protect¬ 
ing  power  may  have  to  perform  in  such  matters : 

Officers  who  are  in  charge  of  British  interests  and  have 
received  allotment  of  British  funds  may  in  their  discretion  grant  to  all 
destitute  British  subjects  such  relief  as  may  be  necessary  up  to  a  monthly 
maximum  of  ten  pounds  sterling  per  person.  They  will  require  each 
recipient  of  such  relief  payments  first  to  sign  an  undertaking  to  repay  to 
the  British  Government  the  amount  received  and  second  to  furnish  for 
endorsement  on  the  receipt  the  names  and  addresses  of  relatives  or 
friends  in  the  United  Kingdom  who  might,  if  necessary,  assist  with 
repayment.  Receipts  including  undertakings  should  be  prepared  and 
submitted  to  Department  with  accounts  in  manner  specified  in  Circular 
37,  April  30,  6  p.  m.  to  Bern. 

In  the  special  case  of  Germany  and  German-occupied  Poland,  there 
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has  been  authorized  because  of  exchange  difficulties  a  monthly  maxi¬ 
mum  of  fifteen  rather  than  ten  pounds  sterling  per  person  per  month. 

If  an  officer  in  charge  of  British  interests  determines  that  the  maxi¬ 
mum  monthly  amount  fixed  for  individual  relief  payments  to  distressed 
British  nationals  fails  to  a  serious  degree  to  meet  the  requirements  of 
individual  cases  or  of  the  majority  of  cases  in  a  given  area,  he  shall  re¬ 
port  the  facts  in  detail  to  the  mission,  which  will  take  up  the  matter 
direct  with  the  Embassy  at  London  if  possible,  otherwise  with  the  De¬ 
partment.  The  Department  does  not  desire  to  be  informed  of  excep¬ 
tional  changes  authorized  in  respect  to  the  maximum  of  relief  payments 
in  individual  cases  but  it  should  be  notified  whenever  the  British 
Government  directly  authorizes  a  new  maximum  for  a  given  terri¬ 
tory.  .  .  ,69 

In  November  these  instructions  were  amplified  as  follows : 

.  .  .  Represented  governments  providing  funds  for  relief  their 

distressed  nationals  have  indicated  that  relief  shall  be  conditioned  first 
upon  verification  nationality  of  individual  and  second  upon  determina¬ 
tion  of  financial  distress.  Decision  as  to  financial  need  is  final  with 
examining  officer.  Relief  payments  may  be  denied  upon  positive  show¬ 
ing  that  applicant  does  not  possess  nationality  of  represented  country 
or  upon  officer’s  negative  finding  in  respect  to  financial  need.  When 
in  a  specific  case  examining  officer  from  available  evidence  and  mis¬ 
sion  from  its  knowledge  of  precedents  determine  that  doubt  exists  as  to 
nationality  applicant  for  relief  or,  for  extraneous  reasons  not  involving 
nationality  or  need,  that  represented  government  might  exceptionally 
wish  relief  denied,  payment  of  relief  may  be  deferred  and  decision  of 
represented  government  should  be  obtained  through  established  chan¬ 
nels  of  communication.  In  this  connection,  requirements  of  British 
and  Australian  governments  that  recipients  relief  payments  shall  where 
possible  provide  names  of  relatives  who  might,  if  necessary,  repay  funds 
advanced  is  not  intended  to  be  indispensable  condition  for  payment 
of  relief.  The  Governments  named  have  indicated  that  applicants 
unable  fulfill  such  requirement  would,  however,  usually  be  presumed 
to  be  entitled  to  less  pretentious  scale  of  living.  Latter  portion  second 
sentence  circular  III  of  July  23  to  Bern  should  be  interpreted  in  this 
light. 


69  Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  circular 
telegram  no.  Ill,  July  23,  1940,  MS.,  file  740.00115  European  War 
1939/459. 
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In  amplification  of  paragraph  seven  circular  163  September  16  to 
Bern,  promissory  note  voucher  must  be  executed  and  accompany  nego¬ 
tiable  paper  offered  in  satisfaction  of  individual  relief  payment  because, 
since  Department’s  Officers  are  not  authorized  to  negotiate  paper  for 
nationals  of  represented  governments,  the  beneficiaries’  obligation  is  not 
discharged  until  paper  offered  as  discharge  is  eventually  negotiated  by 
represented  government.  If  represented  government  in  specific  case  de¬ 
termines  in  advance  that  negotiable  paper  to  be  presented  is  sufficient 
for  its  purposes  and  requests  promissory  note  be  waived  in  that  case,  re¬ 
quest  may  be  complied  with  but  voucher  for  payment  should  be  en¬ 
dorsed  to  show  note  was  omitted  at  request  represented  government  and 
paper  was  accepted  without  responsibility. 

All  despatches  and  reports  relating  to  foreign  interests  work  should 
be  submitted  in  quintuplicate.  .  .  .70 

A  few  months  later  these  authorizations  were  extended  by 
the  British  Government  to  include  the  payment  of  pensions 
and  salaries  owed  by  the  British  Government,  the  payment  of 
burial  expenses  for  British  subjects,  the  increase  in  normal 
relief  for  cases  involving  surgery,  and  the  making  of  relief 
payments  to  certain  limited  categories  of  British  persons  who 
were  not  legally  British  subjects.  In  connection  with  pay¬ 
ments  to  persons  not  legally  British  subjects  the  Department 
warned  the  American  officers  that  the  “appropriate  local 
officials”  should  be  informed  of  each  case  and  that  if  objec¬ 
tion  was  expressed,  “payments  to  that  individual  should  be 
suspended  and  a  report  embodying  all  the  facts  of  the  case 
should  be  forwarded  immediately  to  the  Department  and  to 
the  American  Embassy  at  London  for  the  information  of  the 
British  Foreign  Office”.71 

70  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram  no. 

211,  Nov.  26,  1940,  MS.,  file  704.00/587A. 

n  to  id.,  circular  telegram  no.  224,  Dec.  11,  1940,  MS.,  file 
740.00115  European  War  1939/606;  id.  to  id.,  circular  telegram  no.  66, 
Apr.  9,  1941,  MS.,  file  300.4115/15;  Acting  Secretary  Welles  to  the 
Legation  in  Switzerland,  circular  telegram  no.  146,  July  21,  1941,  MS., 
file  365.4115/69. 
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When  the  United  States  became  a  belligerent  in  the  second 
World  War  its  basic  policy  respecting  such  payments  and 
the  procedures  whereby  they  should  be  effected  by  Swiss 
representatives  in  charge  of  American  interests  were  set  forth 
in  a  detailed  instruction  to  the  Legation  at  Bern  which  was 
subsequently  relayed  by  the  Swiss  Government  to  its  ap¬ 
propriate  officers.  This  instruction  is  of  such  basic  import¬ 
ance  to  the  subject  as  to  warrant  the  repetition  at  this  point 
of  considerable  portions  of  its  text,  as  amended  in  1 944 : 

1.  To  lighten  the  burden  of  work  and  the  expense  involved  in 
making  individual  payments,  whether  from  official  relief  or  pension 
funds  or  from  private  funds,  to  American  nationals  in  territories  where 
the  interests  of  the  United  States  are  represented  by  Switzerland,  the 
United  States  Government  proposes  that  Swiss  representatives  charged 
with  such  representation  make  no  distinction  between  the  several  kinds 
of  payments  in  advancing  funds  to  American  nationals  found  to  be  in 
need.  All  such  American  nationals  able  to  qualify  for  financial  as¬ 
sistance  in  accordance  with  the  rules  hereinafter  stated  will  be  entitled 
to  receive  from  the  Swiss  representatives  monthly  payments  correspond¬ 
ing  to  their  established  needs  up  to  the  maxima  hereinafter  set  forth 
in  a  tentatively  established  scale.  From  time  to  time,  the  scale  will  be 
revised  upward  or  downward  upon  the  basis  of  such  recommendations 
as  may  be  made  by  Swiss  representatives  charged  with  the  representation 
of  the  interests  of  the  United  States.  It  would  be  of  great  assistance 
to  the  Department  if  upon  recommending  increases  in  the  maxima,  the 
Swiss  representatives  would  furnish  cost  of  living  statistics  (current 
market  prices)  showing  in  each  instance  the  rise  in  the  cost  of  staples 
in  comparison  with  a  previous  period.  All  recipients,  with  the  ex¬ 
ceptions  specified  below,  will  be  limited  to  the  maximum  monthly  pay¬ 
ments  for  their  place  of  residence,  regardless  of  their  ability  to  repay 
to  this  Government  amounts  greater  than  the  sums  advanced.  Fur¬ 
thermore,  the  financial  assistance  herein  authorized  is  intended  entirely 
to  supplant  the  transfer  of  any  other  funds  to  the  American  nationals 
concerned.  It  is  realized  that  a  limitation  upon  the  amount  that 
American  nationals  may  expend  in  enemy  territory,  even  from  their 
own  resources,  will  entail  some  hardship.  The  conservation  of  foreign 
exchange,  however,  is  an  essential  factor  in  the  present  economic  policy 
of  United  States  and  it  is  expected  that  Americans  everywhere  will 
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willingly  share  with  those  in  the  armed  forces  the  sacrifices  that  must 
be  made  in  winning  the  war. 

2.  The  maxima  may  be  exceeded  to  meet  such  extraordinary  ex¬ 
penditures  as  may  be  essential  to  the  health  or  safety  of  American 
nationals  for  medical,  surgical,  or  dental  care,  for  hospitalization,  for 
reasonable  legal  defense  against  political  or  criminal  charges,  or  for  a 
decent  though  modest  burial  where  such  is  not  provided  by  friends  or 
relatives  nor  by  the  local  authorities.  This  paragraph  may  be  inter¬ 
preted  to  cover  also  reasonable  rental  charges  for  graves,  burial  niches, 
or  other  repositories  of  the  ashes  or  remains  of  American  nationals  in 
enemy  territory,  provided  that  the  payment  of  such  charges  is  essential 
to  the  undisturbed  tenure  of  such  places  of  burial.  Payment  should  be 
made  only  after  submission  of  each  case  for  approval  by  the  Depart¬ 
ment,  which  will  notify  the  nearest  of  kin  if  names  and  addresses  are  fur¬ 
nished  and  will  authorize  payment  if  the  necessary  funds  are  deposited 
with  the  Department.  Subject  likewise  to  the  approval  of  the  Depart¬ 
ment  in  each  instance,  such  charges  may  be  paid  to  protect  the  places  of 
burial  of  stateless  persons  closely  related  to  American  nationals  able  to 
establish  that  they  have  previously  paid  such  charges. 

3.  Payments  should  be  made  against  receipts  in  quadruplicate  em¬ 
bodying  promises  to  repay  without  interest  the  sums  advanced.  .  .  . 

4.  Receipts  should  indicate  the  evidence  of  American  nationality 

borne  by  recipients  of  payments  and  the  names  and  addresses  of  per¬ 
sons,  firms,  or  organizations,  if  any,  to  whom  the  United  States  Gov¬ 
ernment  may  look  for  reimbursement  of  the  sums  advanced.  .  .  . 

5.  The  Department  will  inform  interested  persons  in  the  United 

States  of  its  willingness  to  accept  private  deposits.  .  .  . 

6.  Swiss  representatives  charged  with  the  representation  of  the  in¬ 

terests  of  the  United  States  may  explain  to  the  recipients  that  the  finan¬ 
cial  assistance  herein  provided  should  not  be  considered  as  public 
bounty  but  as  loans  from  public  funds  to  American  nationals  finding 
themselves  in  an  abnormal  position  by  reason  of  the  war.  It  is  accord¬ 
ingly  expected,  as  already  indicated,  that  all  sums  advanced  will  even¬ 
tually  be  repaid.  .  .  . 

7.  Territories  where  the  interests  of  the  United  States  are  represented 
by  Switzerland  are  hereby  divided  into  ten  classes  and  the  basic  maxi¬ 
mum  monthly  payment  for  an  adult  is  hereby  established  tentatively 
for  each  class  as  follows:  [Classes  I  to  X,  $60  to  $130] 

8.  In  a  single  household  with  more  than  one  adult  member  of  the 
family,  only  one  adult  may  receive  the  basic  maximum  monthly  pay- 
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ment.  .  .  .  Monthly  payments  may  not  be  increased  to  discharge 

indebtedness. 

9.  [Classification  of  territories] 

10.  Except  upon  the  specific  authorization  of  the  American  Legation 

at  Bern,  payments  may  be  made  only  to  persons  who,  upon  the  date  of 
the  severance  of  diplomatic  relations  (which  for  the  purpose  of  this 
instruction  is  considered  to  be  December  7,  1941),  were  in  possession  of 
valid  American  passports,  valid  American  certificates  of  registration, 
or  letters  from  American  diplomatic  or  consular  officers  informing  them 
that  their  applications  for  registration  had  been  approved  by  the  De¬ 
partment  for  a  period  extending  beyond  December  7,  1941.  Seamen’s 
certificates  issued  by  the  Insular  Collector  of  Customs  and  the  United 
States  High  Commissioner  at  Manila  are  also  acceptable  as  establishing 
Philippine  citizenship.  Eligibility  to  financial  assistance  is  dependent 
upon  paragraphs  ten  and  eleven  of  this  instruction  and  not  upon  the 
current  validity  of  the  applicant’s  schutzpass  or  similar  documentation.72 
Once  established,  eligibility  to  financial  assistance  continues  unless  the 
beneficiary  performs  a  known  act  of  expatriation  or  some  other  adverse 
reason  for  termination  of  financial  assistance  is  known  to  the  Swiss 
representative,  the  Legation  at  Bern,  or  the  Department.  A  refusal  of 
an  application  for  renewal  of  a  schutzpass  or  registration  would  of 
course  terminate  financial  assistance.  The  Department  has  also  de¬ 
cided  to  terminate  financial  assistance  to  those  American  nationals  who 
when  given  an  opportunity  to  do  so  fail  to  return  to  the  United  States, 
except  in  those  rare  cases  in  which  the  Swiss  representatives  inform  the 
Department  that  in  their  opinion  the  individuals  offered  repatriation 
are  physically  unable  to  undertake  the  voyage  to  the  United  States. 
.  .  .  The  Department  does  not  wish  Swiss  representatives  to  render 

any  assistance  to  persons  claiming  American  nationality  to  enable  them 
to  engage  in  work  in  industry  which  might  prove  helpful  to  the  war 
effort  of  enemy  countries  and  the  Department  desires  to  be  informed 
of  the  names  of  any  Americans  who  seek  such  assistance  with  a  state¬ 
ment  of  the  circumstances  of  each  case.  .  . 

11.  Applications  for  payments  desired  by  persons  unable  under  the 

terms  of  the  preceding  paragraph  to  establish  their  claims  to  American 
nationality  should  be  referred  to  the  American  Legation  at  Bern,  which 
may,  at  its  discretion,  approve  or  disapprove  them.  .  .  . 

12.  Applications  referred  to  the  Legation  at  Bern  should  be  trans¬ 
mitted  by  mail  if  mail  communications  are  reasonably  expeditious 

72  For  explanation  of  Schutzpass ,  see  post ,  p.  231. 

705866 — 47 - 15 
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Otherwise  they  may  be  transmitted  by  telegraph  at  the  expense  of  the 
United  States  Government,  in  which  event,  to  effect  an  economy, 
several  applications  should  be  grouped  in  one  telegram  stating  only  such 
essential  facts  as  the  name  and  the  place  and  date  of  birth  of  each  ap¬ 
plicant  and  a  brief  description  of  the  evidence  of  nationality  in  each 
applicant’s  possession.  .  .  . 

13.  Aliens,  including  alien  spouses  and  alien  children  of  American 

nationals,  cannot  qualify  for  payments  from  funds  of  the  United  States 
Government  except  as  hereafter  indicated  .  .  . 

14.  It  is  recognized  that  the  Swiss  representatives  charged  with  the 
representation  Of  the  interests  of  the  United  States  may  find  it  necessary 
to  make  payments  by  mail  to  American  nationals  residing  in  regions 
remote  from  the  offices  of  the  Swiss  representatives.  It  is  suggested 
that  receipts  might  be  obtained  by  mail  and  payments  effected  by 
money  orders.  Receipts  not  signed  in  the  presence  of  a  Swiss  repre¬ 
sentative  should  if  possible  be  signed  in  the  presence  of  another  Ameri¬ 
can  national  and  should  in  any  event  bear  the  right  thumbprint  of  the 
person  signing  the  receipt. 

15.  Since  prisoners  of  war  and  interned  civilians  are  supported  by 

the  detaining  Power,  it  is  expected  that  payments  made  to  them  will 
generally  not  exceed  a  sum  sufficient  to  provide  spending  money  for 
miscellaneous  personal  needs  not  supplied  by  the  detaining 
Power.  .  .  .  The  Department  has  also  authorized  provisionally  the 

granting  of  financial  assistance  to  interned  merchant  seamen  (includ¬ 
ing  aliens  having  the  status  of  American  seamen)  on  the  same  basis  as 
it  is  granted  to  prisoners  of  war. 

16.  In  view  of  previous  inquiries,  Swiss  representatives  may  be  in¬ 

formed  that,  for  the  purposes  of  this  instruction,  citizens  of  the  Common¬ 
wealth  of  the  Philippines  are  considered  to  be  American  na¬ 
tionals.  .  .  ,73 

From  these  instructions  it  is  apparent,  even  without  con¬ 
sidering  the  perplexing  details  of  individual  cases,  that  the 
payment  from  public  funds  of  financial  assistance  to  destitute 
individuals  is  among  the  most  important  and  technically  diffi- 

78  For  complete  text  see  appendix  XI ;  for  the  original  instruction  on 
this  subject  see  Assistant  Secretary  Long  to  the  Charge  d’ Affaires  ad 
interim  in  Switzerland  (Huddle),  no.  1202,  Feb.  14,  1942,  MS.,  file 
340. 11 15 A/2455 A,  Diplomatic  Serial  no.  3451;  also  Department  of 
State  Information  Sheet  dated  Mar.  10,  1942. 
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cult  duties  performed  by  the  neutral  diplomat  or  consul  in 
charge  of  the  interests  of  a  major  belligerent. 

5.  PROTECTION  OF  PRISONERS  OF  WAR  AND  CIVILIAN 

INTERNEES 

The  prisoners  of  war  convention  signed  at  Geneva  on  July 
27,  1929  by  the  delegates  of  the  United  States  and  forty-six 
other  countries  mentions  the  protecting  power  in  only  twelve 
of  its  ninety-seven  articles.74  The  Red  Cross  convention 
signed  on  the  same  day  by  the  same  delegates  contains  no  ref¬ 
erence  whatever  to  the  functions  of  the  protecting  power  in 
connection  with  the  special  treatment  which  this  convention 
provides  for  captured  sanitary  and  religious  personnel  as  dis¬ 
tinguished  from  regular  prisoners  of  war.'5  It  would  be 
highly  erroneous,  however,  to  assume  from  these  facts  that 
the  duties  of  the  representatives  of  the  neutral  protecting 
power  are  small  in  either  number  or  importance  with  respect 
to  regular  prisoners  of  war  and  to  the  captured  personnel  re¬ 
ferred  to  in  the  Red  Cross  convention.76  Two  of  the  refer¬ 
ences  to  the  protecting  power  in  the  prisoners  of  war  conven¬ 
tion  are  extremely  broad  in  scope.  Article  42  provides  that 
“[Prisoners  of  war]  shall  also  have  the  right  to  address  them¬ 
selves  to  representatives  of  the  protecting  Powers  to  indicate 
to  them  the  points  on  which  they  have  complaints  to  formu- 

74  Arts.  31,  39,  42,  43,  44,  60,  62,  65,  66,  77,  86,  87.  47  Stat. 

(pt.  2)  2021. 

75  Convention  for  the  amelioration  of  the  condition  of  the  wounded 
and  the  sick  of  armies  in  the  field  (Treaty  Series  847;  47  Stat.  (pt.  2) 
2074). 

76  Although  the  captured  members  of  sanitary  and  religious  forma¬ 
tions  are  not  prisoners  of  war  in  the  strict  sense,  they  are  entitled,  while 
awaiting  return  to  their  own  forces,  to  at  least  the  same  standard  of 
treatment  as  that  provided  for  regular  prisoners  of  war.  Accordingly, 
in  the  present  discussion  it  should  be  understood  that  the  rights  and 
duties  of  the  protecting  power  respecting  prisoners  of  war  also  apply  to 
the  captured  members  of  sanitary  and  religious  formations. 
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late  with  regard  to  the  conditions  of  captivity.”  The  second 
paragraph  of  article  86  states  that  the  “Representatives  of 
the  protecting  Power  or  its  accepted  delegates  shall  be  per¬ 
mitted  to  go  to  any  place  without  exception  where  prisoners 
of  war  are  interned”,  and  “shall  have  access  to  all  places 
occupied  by  prisoners  and  may  interview  them,  as  a  general 
rule  without  witnesses,  personally  or  through  interpreters”. 
Obviously  the  combined  effect  in  practice  of  these  two  pro¬ 
visions  tends  to  bring  to  the  attention  of  the  protecting  power 
almost  all  matters  affecting  the  treatment  of  captured  mem¬ 
bers  of  the  armed  forces  of  the  protected  power. 

The  exact  extent  of  the  protecting  power’s  responsibility 
or  obligation  under  the  prisoners  of  war  convention  is  not 
easy  to  define.  The  only  provision  of  the  convention  which 
employs  mandatory  language  with  reference  to  the  protect¬ 
ing  power  is  to  be  found  in  the  first  paragraph  of  article  87, 
which  declares  that  “In  case  of  disagreement  between  the 
belligerents  as  to  the  application  of  the  provisions  of  the 
present  Convention,  the  protecting  Powers  must,  in  so  far 
as  possible,  lend  their  good  offices  for  the  purpose  of  settling 
the  differences.”  77  All  other  references  to  the  protecting 
power  merely  specify  either  the  rights  of  the  prisoners,  or  the 
duties  of  the  detaining  power,  vis-a-vis  the  representatives  of 
the  protecting  power.  In  these  references  certain  duties  of 
the  protecting  power  and  its  representatives  are  clearly  im¬ 
plied,  but  they  are  not  stated  in  a  mandatory  form.  The 
obligation  of  the  detaining  power,  for  instance,  to  permit 
representatives  of  the  protecting  power  to  visit  any  place 
where  prisoners  of  war  are  interned,  does  not  constitute  a 
requirement  that  the  protecting  power  avail  itself  of  this 
right,  although  such  action  on  its  part  is  certainly  implied  and 
presumed.  Whether  the  protecting  power  takes  full  ad¬ 
vantage  of  the  rights  and  privileges  granted  to  it  by  the  con¬ 
vention  is  left  entirely  to  its  own  discretion. 


77  Italics  by  the  present  writer. 
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It  appears,  however,  that  all  the  powers  which  engaged  in 
the  protection  of  belligerent  interests  during  World  War  II 
were  themselves  parties  to  the  prisoners  of  war  and  Red  Cross 
conventions  and  were,  therefore,  deeply  concerned  with  the 
observance  of  these  conventions,  not  only  as  temporary  pro¬ 
tecting  powers  but  also  as  original  signatories  of  the  docu¬ 
ments  in  question.  As  a  result  of  this  fact  there  was  a  general 
tendency  on  the  part  of  all  protecting  powers  during  the 
recent  war  to  assume  responsibility  under  these  conventions 
and  to  interpret  their  rights  and  privileges  thereunder  as 
duties  which  they  were  obliged  to  perform  in  the  interest  of 
humanity  and  to  the  fullest  extent  commensurate  with  their 
facilities  and  the  maintenance  of  their  own  neutrality.  In 
the  same  manner  their  activities  respecting  prisoners  of  war 
were  extended  to  civilian  internees,  whom  all  the  major 
belligerents  in  World  War  II,  except  the  Union  of  Soviet 
Socialist  Republics,  agreed  to  treat  in  accordance  with  the 
terms  of  the  prisoners  of  war  convention  in  so  far  as  the  provi¬ 
sions  of  that  convention  were  adaptable  to  persons  in  civilian 
status.78 

It  would  far  exceed  the  scope  of  this  study  to  enter  into  a 
detailed  discussion  of  the  application  of  the  provisions  of  the 
prisoners  of  war  and  Red  Cross  conventions  during  the  re¬ 
cent  conflict  and  the  manifold  activities  undertaken  in  this 
connection  by  representatives  of  the  various  protecting 
powers.  A  convenient  approach  to  the  subject  may  be 
made,  however,  by  considering  these  activities  as  falling  into 
two  general  categories,  i.e.  functions  of  liaison  and  functions 
of  control. 

The  functions  of  liaison  require  but  little  explanation. 
They  consist  of  such  duties  as  the  forwarding  of  capture  lists, 
death  reports,  and  certain  types  of  personal  documents  per- 

78  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no.  330, 
Dec.  18,  1941;  id.  to  id.,  telegram  no.  376,  Feb.  7,  1942,  MS.,  file 
740.00114  European  War  1939/2108. 
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taining  to  prisoners  of  war  and  internees ;  the  transmission  of 
funds,  books,  and  relief  parcels ;  and  the  verbatim  presenta¬ 
tion  to  the  detaining  power  of  announcements,  inquiries,  and 
protests  originating  with  the  protected  power.79  These 
duties,  although  both  numerous  and  important,  are  relatively 
routine  in  the  sense  that  they  require  the  exercise  of  but  little 
initiative  and  the  assumption  of  but  little  responsibility  on 
the  part  of  the  protecting  power  or  its  representatives. 

Far  more  significant  and  difficult  are  the  duties  which  we 
have  termed  the  functions  of  control.  These  activities  con¬ 
sist  of  inspecting  prisoner-of-war  and  internee  camps,  inter¬ 
viewing  prisoners  and  internees  without  witnesses,  seeing  to 
it  that  they  receive  a  fair  hearing  in  case  of  trial,  presenting 
to  the  detaining  power  the  complaints  of  those  under  deten¬ 
tion  respecting  any  aspect  of  their  treatment,  and  helping  to 
resolve  disagreements  between  the  belligerents  as  to  the  ap¬ 
plication  of  the  pertinent  conventions  or  special  agreements 
relating  to  prisoners  of  war  and  civilian  internees.80  These 
are  the  functions  which  the  drafters  of  the  prisoners  of  war 
convention  undoubtedly  had  in  mind  when  they  specified 
that  the  “High  Contracting  Parties  recognize  that  the  regu¬ 
lar  application  of  the  present  Convention  will  find  a  guar¬ 
anty  in  the  possibility  of  collaboration  of  the  protecting 
Powers  charged  with  safeguarding  the  interests  of  belliger¬ 
ents”.81  An  indication  of  the  extent  of  these  activities  and 
the  degree  of  initiative  assumed  in  such  matters  by  the  pro¬ 
tecting  power  may  be  seen  in  the  following  excerpts  in  trans¬ 
lation  from  the  report  of  the  Division  of  Foreign  Interests  of 
the  Swiss  Federal  Council  for  the  year  1942 : 

Prisoners  of  War — Intervention  in  favor  of  prisoners  of  war  has  been 
one  of  the  principal  tasks  of  the  Division.  Delegates  from  the  Special 

70  Cf.  prisoners  of  war  convention,  arts.  21,  23,  24,  36,  37,  39,  66, 
76,  77. 

80  Cf.  ibid.,  arts.  42, 44, 62,  86,  87. 

81  Art.  86  in  the  section  entitled  “Organization  of  control”. 
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Divisions  of  our  Legations  have  periodically  visited  many  camps,  work¬ 
shops  and  hospitals  containing  prisoners.  Detailed  reports  have  been 
transmitted  to  the  legations  of  the  interested  States. 

The  Powers  signatory  to  the  Geneva  Convention  have  everywhere 
made  an  effort  to  apply  it  in  letter  and  in  spirit  to  the  treatment  of 
prisoners;  even  states  which  had  not  adhered  to  the  Convention  con¬ 
sented  to  apply  its  regulations.  The  Representatives  of  Switzerland 
for  their  part  took  upon  themselves  the  task  of  seeing  that  these  regula¬ 
tions  were  observed  as  strictly  as  possible.  They  encountered  a  generous 
understanding  on  the  part  of  the  Detaining  Powers;  the  competent  Au¬ 
thorities  in  fact  attempted,  where  it  was  still  necessary,  to  remedy  the 
subsisting  difficulties.  It  may  be  observed  that,  in  general,  the  equip¬ 
ment  of  the  camps,  as  well  as  the  treatment  of  the  prisoners  of  war, 
shows  constant  improvement. 

The  intervention  of  the  Division  contributed  to  the  operation,  in 
Smyrna,  in  the  month  of  April,  of  an  exchange  permitting  the  reciprocal 
repatriation,  provided  for  by  the  Geneva  Convention,  of  seriously 
wounded  Italians  and  English,  as  well  as  of  members  of  the  sanitary 
personnel.  This  exchange  had  been  prepared  by  a  mixed  medical 
commission.  It  is  to  be  hoped  that,  through  the  good  offices  of  Switzer¬ 
land,  it  will  be  possible  for  still  other  repatriations  of  prisoners  of  war 
and  of  seriously  wounded  to  be  effected.  .  .  . 

Protection  of  Internees — In  many  places,  either  for  reasons  of  econ¬ 
omy  or  for  reasons  of  national  security,  the  internment  of  the  nationals 
of  enemy  States  was  resorted  to.  At  this  juncture,  some  Powers  de¬ 
clared  themselves  in  agreement  to  apply  by  analogy,  as  far  as  possible, 
to  civilian  internees,  among  whom  there  are  a  large  number  of  enemy 
sailors,  the  regulations  of  the  Geneva  Convention  of  July  27,  1929,  on 
the  treatment  of  prisoners  of  war.  But  in  other  cases  the  persons  ar¬ 
rested  have  been  treated  as  [ordinary]  prisoners.  Particularly  in  the 
countries  with  a  tropical  climate,  the  internments  have  resulted  in  a 
state  of  things  which,  with  the  means  at  its  disposition,  the  Division 
has  attempted  to  change.  Our  Representatives  have  visited  regularly 
the  numerous  Internment  Camps;  detailed  reports  have  been  addressed 
to  the  interested  Powers.  Complaints  and  desires  submitted  to  the 
competent  Authorities,  either  in  the  course  of  direct  negotiations  be¬ 
tween  the  Representative  of  the  Protecting  Power  and  the  Detaining 
Power  or  at  the  desire  of  the  Powers  represented,  have  resulted  in  per¬ 
ceptible  improvements  in  the  treatment  of  the  internees. 

The  measures  to  be  taken  for  the  protection  of  alien  nationals  have 
become  more  important  in  proportion  as  the  prospects  of  reciprocal 
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repatriation  diminished  and  the  distress  caused  by  the  restrictions  placed 
on  the  free  disposal  of  their  property  and  by  the  obstacles  set  before 
their  professional  activity  increased.82 

All  protecting  powers  during  World  War  II  endeavored  to 
inspect  prisoner-of-war  and  internee  camps  on  a  periodic 
basis  (generally  about  every  three  or  four  months,  travel 
facilities  permitting)  and  they  employed  in  their  interviews 
with  the  spokesmen  of  the  prisoners  or  internees  and  the 
authorities  of  the  detaining  power  a  more  or  less  uniform  type 
of  questionnaire.  The  questionnaire  employed  by  the  Swiss 
representatives  contained  about  fifty  points  upon  which  pre¬ 
cise  information  was  to  be  obtained.83  The  form  used  by  the 
American  representatives  in  charge  of  various  belligerent  in¬ 
terests  during  the  early  part  of  the  recent  war  required  much 
the  same  type  of  information  arranged  under  twelve  major 
headings  as  indicated  in  the  following  outline :  84 

( 1 )  Housing 

a)  General  description: 

Location;  building;  grounds;  security  measures; 
air  raid  chambers 

b)  Interior  arrangements : 

Quarters;  bedding;  heat;  light 

c)  Bathing  and  washing  facilities 

d )  Toilet  facilities 

(2)  Food  and  Cooking 

(3)  Medical  Attention  and  Sickness 

(4)  Clothing 

a)  Laundry 

(5)  Money  and  Pay 

a)  Canteen 

(6)  Religious  Activity 

82  Rapport  du  Conseil  Federal  sur  sa  gestion  en  1942,  pp.  23-24. 

83  A  copy  of  this  questionnaire  may  be  found  in  the  Department  under 

file  740.00114  European  War  1939/3399. 

84  From  bulletin  no.  9,  Nov.  4,  1940,  of  the  Embassy  in  Germany; 
cf.  Secretary  Hull  to  the  Embassy  in  Germany,  telegram  no.  938,  Mar. 
31,  1941,  MS.,  file  740.001 15  European  War  1939/927. 
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(7)  Recreation  and  Exercise 

a)  Welfare  work 

b)  Books;  cinemas;  Sundays 


(8)  Mail 

(9)  Work 

Article  27  a)  Has  work  been  found  for  officers  and  non-commissioned 

officers  who  would  like  to  be  employed? 

Article  27  b)  Are  prisoners  receiving  accident  benefits  when  injured? 
Article  28  c)  Amount  of  pay  and  punctuality  of  payments 
Article  29  d)  Aptitude  of  prisoners  for  work 
Article  30  e )  Hours  of  work 

Article  31  /)  Are  prisoners  employed  directly  in  war  industries? 
Article  32  g)  Are  conditions  of  labor  made  more  onerous  as  a  form  of 

punishment? 

h)  Extent  of  industrial  accidents  and  safety  measures 

(10)  Discipline 

a)  Differences,  if  any,  between  treatment  of  French,  Brit¬ 

ish,  and  Belgian  prisoners 

b)  Forms  of  punishment 

c)  Description  of  punishment  cells 

d)  Number  of  infractions 

(11)  Complaints 

(12)  General  Impressions 


Such  reports  are  forwarded  to  the  government  of  the  pro¬ 
tecting  power  for  its  confidential  information.  Early  in 
World  War  II,  however,  a  number  of  belligerents  felt  that  it 
would  be  helpful  on  occasion  to  use  the  information  in  such 
reports  to  relieve  worry  on  the  part  of  prisoners’  families  and 
to  reassure  the  enemy  prisoners  in  their  hands  respecting 
reciprocity  of  treatment.  As  a  protecting  power,  the  United 
States  insisted  that  the  actual  text  of  the  reports  of  its  repre¬ 
sentatives  must  be  treated  as  strictly  confidential,  although  it 
consented  to  the  release  of  information  based  on  these  re¬ 
ports,  provided  that  the  treatment  of  the  subject  was  suffi¬ 
ciently  temperate  in  tone  to  avoid  recrimination  and  retalia¬ 
tion.85  Camp  reports  were  also  interchanged  on  occasion 


85  Secretary  Hull  to  the  Embassy  in  Great  Britain,  telegram  no.  626, 
Apr.  5,  1940,  MS.,  file  740.00115  European  War  1939/303. 
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between  different  protecting  powers  and  on  a  regular  basis 
between  the  protecting  powers  and  the  International  Com- 
jnittee  of  the  Red  Cross.86 

It  is  interesting  to  note  that  with  respect  to  this  highly  im¬ 
portant  function  of  inspecting  and  reporting  on  prisoner-of- 
war  and  internee  camps  the  Foreign  Service  Regulations 
are  entirely  silent  and  the  files  of  the  Department  reveal  but 
few  instructions  to  the  field.  This  is  explainable,  however, 
by  the  nature  of  the  subject  and  the  desirability  of  affording 
to  the  officer  in  the  field  as  much  opportunity  as  possible  for 
the  exercise  of  his  personal  discretion.  In  theory  the  officer 
is  expected  merely  to  report  the  facts  as  he  sees  them;  in 
actual  practice  he  is  expected  to  do  far  more  than  that  if 
conditions  permit.  On  occasion  the  long-range  effectiveness 
of  his  activities  of  control  may  be  even  greater  if  he  is  not 
obliged  to  report  automatically  everything  which  he  sees  or 
hears  respecting  the  treatment  of  prisoners  of  war  or  civilian 
internees. 

The  right  of  the  protecting  power’s  representative  to  inter¬ 
view  prisoners  and  internees  without  witnesses  and  to  report 
his  findings  to  the  opposing  belligerent  places  him  in  a  power¬ 
ful  position.  While  it  is  understood  that  his  reports  should 
never  suggest  retaliatory  action,  it  is  perfectly  clear  that 
such  reports,  however  factual,  may  induce  retaliation  by 
the  protected  power.  For  this  reason  the  officer  protecting 
prisoners  of  war  and  civilian  internees  will  not  infrequently 
endeavor  on  his  own  initative  to  have  corrected  what  he 
may  consider  substandard  conditions  before  it  becomes  neces¬ 
sary  for  him  to  report  them  through  official  channels. 
In  this  manner  he  actually  serves  as  an  informal  arbiter, 
helping  to  standardize  the  interpretations  of  the  pertinent 
conventions  or  agreements  and  to  bring  the  treatment  of 
prisoners  and  internees  to  the  level  of  the  highest,  rather 

80  Secretary  Hull  to  the  Embassy  in  Germany,  telegram  no.  1209,  May 
9,  1940,  ibid./ 79. 
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than  the  lowest,  common  denominator  between  the  belliger¬ 
ents.  The  effectiveness  of  such  activity  is  greatest  in  those 
instances  in  which  one  neutral  state  serves  as  the  protecting 
power  for  both  belligerents,  as  frequently  occurred  in  both 
World  Wars.87 

Apart  from  the  long-range  advantages  of  avoiding  retalia¬ 
tion,  this  interpretive  function  of  the  representative  of  the 
protecting  power  may  also  be  of  direct  and  immediate  ad¬ 
vantage  to  the  detaining  power  in  the  handling  of  prisoners 
of  war  and  civilian  internees  in  its  custody.  The  neutral 
officer  in  the  course  of  his  visits  of  inspection  will  have  fre¬ 
quent  occasion  to  interpret  the  pertinent  conventions  or 
agreements  to  the  prisoners  and  internees  under  his  pro¬ 
tection,  thereby  forestalling  unnecessary  complaints  and  im¬ 
proving  the  morale  of  individuals  whose  captivity  inevitably 
deprives  them  of  the  broad  perspective  in  such  matters,  even 
when  the  conditions  of  detention  are  in  accord  with  the  pre¬ 
vailing  international  standards.  The  officer  in  charge  of 
belligerent  interests  will  be  expected  not  to  neglect  such 
opportunities  to  indicate  his  impartiality  and  thereby 
strengthen  his  position  vis-a-vis  the  local  authorities. 

It  goes  without  saying  that  the  neutral  officer  who  is 
privileged  to  conduct  unwitnessed  interviews  with  persons 
under  forcible  detention  must  constantly  guard  against  the 
slightest  suspicion  which  would  undermine  his  prestige  in 
the  eyes  of  the  local  authorities.  During  World  War  II  it 
became  standard  practice  for  the  representative  of  the  pro¬ 
tecting  power  to  refuse  to  accept  from,  or  give  to,  any  pris¬ 
oner  or  internee  any  paper  or  object  (however  harmless) 
which  had  not  been  subjected  to  inspection  and  censorship 
by  the  authorities  in  charge  of  the  camp.  It  was  also  found 
to  be  good  practice  to  discuss  with  the  camp  commander  all 
complaints  expressed  by  the  persons  in  his  charge.  In  this 
way  misunderstandings  may  frequently  be  clarified  “on  the 


87  Cf.  ante,  p.  164,  and  appendices  I,  II,  VII,  VIII,  IX,  X. 
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spot”  and  the  camp  commander  given  an  opportunity  to  cor¬ 
rect  any  conditions  which  may  have  escaped  his  attention 
and  for  which  he  might  be  censured  if  they  became  the  sub¬ 
ject  of  a  formal  protest  submitted  through  official  channels 
to  his  superiors. 

From  the  experience  of  World  War  II  it  is  apparent  that 
the  functioning  of  a  protecting  power  has  become  an  essen¬ 
tial  feature  in  the  observance  of  any  international  agreement 
respecting  prisoners  of  war  and  civilian  internees.  Although 
wide  disparities  existed  in  the  treatment  accorded  to  such 
persons  by  various  belligerents,  a  number  of  these  differences 
were  actually  attributable  to  the  prisoners  of  war  convention 
itself  rather  than  to  any  lack  of  activity  on  the  part  of  the 
protecting  powers  and  their  representatives.88  Unquestion¬ 
ably  the  general  effect  of  these  activities  was  to  strengthen 
the  convention  and  to  ameliorate  the  treatment  of  prisoners 
of  war  and  civilian  internees  in  countless  ways  not  always 
apparent  in  the  midst  of  hostilities. 

6.  PERFORMANCE  OF  CONSULAR  SERVICES 

Consular  services  embrace  a  wide  range  of  activities  of 
which  the  most  numerous  are  those  involving  passports,  visas, 
notarial  acts,  and  shipping.89  When  the  protection  of  foreign 
interests  involves  consular  functions,  either  by  themselves  or 
in  conjunction  with  diplomatic  protection,  the  consular  offi- 

88  For  example,  the  prisoners  of  war  convention  provides  that  the  food 
ration  and  the  sleeping  quarters  for  prisoners  of  war  shall  be  essentially 
the  same  as  for  the  troops  in  base  camps  of  the  detaining  power.  The 
differences  in  these  standards  as  between,  let  us  say,  the  United  States 
Army  and  the  Japanese  Army  created  a  disparity  in  treatment  which  in 
effect  was  sanctioned  by  the  convention  itself,  and  was,  therefore,  not 
to  be  rectified  by  formal  protests. 

89  See  Foreign  Service  Regulations,  chaps.  X  (Legal  Services),  XV 
(Documentation  of  Merchandise),  XVII  (Civil  Vessels  and  Aircraft), 
XVIII  (Protection  of  Seamen),  XXI  (Nationality,  Passports,  etc.), 
also  Hyde,  op  cit.,  vol.  II,  pp.  1356-1367. 
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cers  of  the  protecting  power  may  be  called  upon  to  perform  a 
number  of  these  services  on  behalf  of  the  nationals  of  the 
protected  power.  Respecting  such  services  the  F or eign  S erv- 
ice  Regulations  contain  the  following  provisions : 

1.  Passports  and  visa  services.  Passports  may  be  issued  in  behalf 
of  a  represented  government  only  to  the  extent  that  official  passport 
blanks  provided  by  that  government  are  available  for  the  purpose. 

Passport  services  shall  not  be  performed  except  in  accordance  with 
such  general  instructions  as  the  represented  government  may  issue  for 
the  guidance  of  the  officer  to  whom  application  is  made.  If  the  officer 
has  any  reason  to  doubt  the  bona  fides  of  an  applicant  for  passport 
services  or  has  reason  to  believe  that  the  performance  of  a  service  would 
require  the  application  or  interpretation  of  laws  and  regulations  of  the 
represented  government,  over  and  above  the  provisions  of  directives 
from  the  represented  power  already  available  to  him,  he  shall  refer 
the  application  to  the  represented  government  through  the  Department 
of  State.  If  application  forms  of  the  protected  country  are  not  avail¬ 
able,  the  use  is  authorized  of  American  forms  appropriately  amended 
or,  when  justified  by  the  volume  of  work,  of  especially  devised  forms 
prepared  at  the  expense  of  the  protected  government.  Original  signed 
applications  shall  be  forwarded  for  transmission  through  established 
channels  to  the  Foreign  Office  of  the  protected  country.  Copies  shall 
be  made  for  the  files  of  the  office  at  which  the  application  is  made,  for 
the  foreign  interests  files  of  that  office,  and  for  the  American  diplomatic 
mission. 

Visa  services  may  be  performed  for  a  represented  government  only 
to  the  extent  that  such  services  are  specifically  requested  by  that  gov¬ 
ernment  in  each  individual  case. 

2.  Notarial  services.  In  accordance  with  the  usual  policy  of  the 

United  States  Government,  notarial  services  performed  by  diplomatic 
or  consular  officers  of  the  United  States  in  connection  with  the  protec¬ 
tion  of  foreign  interests  will  be  considered  to  be  purely  United  States 
services,  subject  to  the  Tariff  of  United  States  Foreign  Service  Fees, 
and  all  such  fees  collected  will  be  payable  into  the  United  States  Treas¬ 
ury.  Under  Item  No.  38  of  the  Tariff,  notarial  services  analogous  to 
those  performed  gratis  for  American  nationals  .  .  .  may  likewise 

be  performed  gratis  for  protected  nationals.  Officers  shall  use  Ameri¬ 
can  fee  stamps  for  such  services  and  shall  enter  the  services  in  the 
regular  record  of  fees,  assigning  to  each  service  a  number  from  the  regu¬ 
lar  series.  Except  where  they  are  clearly  inapplicable,  the  Foreign 
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Service  Regulations  concerning  notarial  services  shall  be  ob¬ 
served.  .  .  .  No  fee  stamps  of  a  foreign  government  may  be  used 

or  canceled  in  connection  with  the  protection  of  foreign  interests. 

3.  Services  other  than  notarial  performed  gratis.  All  services  other 
than  notarial  services  performed  by  diplomatic  or  consular  officers  of 
the  United  States  in  connection  with  the  protection  of  foreign  inter¬ 
ests  shall  be  performed  gratis.  Whenever  the  gratis  service  involves 
a  document  of  any  character,  a  notation  to  the  following  effect  shall  be 
made  on  the  document:  “Performed  gratis,  subject  to  interested  party’s 
settlement  with  protected  government  of  fee  prescribed  by  its  tariff”. 
All  such  gratis  services  shall  be  numbered  from  a  separate  series  of 
numbers  for  each  government  represented  and  shall  be  recorded  in  a 
separate  Record  of  Fees  headed  “Services  for  the  Government  of 

_ ”  maintained  for  each  Government  represented.  An  extra 

copy,  marked  “Copy  for  the  Government  of _ ”  shall  be  sub¬ 

mitted  with  the  regular  office  accounts  in  order  that  it  may  be  forwarded 
to  the  protected  power.90 

During  the  early  phase  of  World  War  II  the  Department 
found  it  frequently  necessary  to  instruct  the  American  offi¬ 
cers  in  charge  of  certain  foreign  interests  of  the  particular 
desires  of  each  protected  power  respecting  the  performance 
of  such  services  on  behalf  of  its  nationals.91  While  it  would 
be  inappropriate  to  consider  all  the  variations  in  procedures 
which  this  entailed,  it  is  helpful  to  note  the  following  circular 
instruction  which  concerned  the  general  procedure  to  be 
followed  in  passport  and  visa  cases: 

.  .  .  In  performing  passport  services  for  nationals  of  represented 

governments  Department’s  officers  shall  make  such  records  and  entries 
of  services  as  are  customary  and  required  under  consular  procedure  of 
respective  countries.  Wherever  such  procedure  does  not  involve  exe¬ 
cution  of  formal  application  for  service,  Department’s  officers  shall 
nevertheless  cause  formal  application  to  be  executed.  If  it  is  not  fea- 

90  Foreign  Service  Regulations,  chap.  XII,  sec.  6,  n.  1,  2,  3. 

91  e.g.  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no. 
195,  Sept.  15,  1941,  MS.,  file  855.0128/56,  respecting  Belgian  interests; 
Acting  Secretary  Welles  to  the  Legation  in  Switzerland,  telegram  no. 
129,  Aug.  6,  1940,  MS.,  file  740.00115  European  War  1939/487,  re¬ 
garding  Australian,  Canadian,  and  South  African  interests. 
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sible  otherwise  to  obtain  a  formal  application,  a  procedure  modeled 
upon  that  outlined  by  Section  171  Foreign  Service  Regulations  may  be 
followed.  In  such  case  certificate  of  action  taken  shall  include  state¬ 
ment  regarding  infeasibility  of  requiring  personal  appearance  of  appli¬ 
cant.  If  application  forms  of  represented  country  are  not  available, 
use  is  authorized  of  American  forms  appropriately  amended  or,  where 
justified  by  volume  of  work,  of  specially  devised  forms  prepared  at  ex¬ 
pense  represented  government.  Original  signed  applications  should  be 
forwarded  to  mission  for  transmission  through  established  channels  to 
foreign  offices  represented  countries.  Copies  should  be  made  for  files 
of  American  consular  office,  files  of  office  of  represented  country  and 
files  of  mission. 

Mission  will  maintain  centralized  file  and  take  any  necessary  measures 
to  insure  uniformity  of  practice. 

Department  does  not  desire  that  its  officers  assume  any  responsibility 
for  administration  immigration  laws  represented  governments  but  in 
exceptional  cases  it  will  consider  authorizing  issuance  visas  to  individuals 
designated  by  represented  governments.  Accordingly,  applicants  for 
visas  to  enter  territory  of  such  governments  should  be  informed  in  ab¬ 
sence  specific  instructions  to  contrary  effect  that  authorization  to  grant 
such  visas  is  lacking.  Any  communication  from  authorities  of  repre¬ 
sented  government  making  request  that  visa  services  be  performed 
should  be  reported  to  Department  promptly  and  in  detail  in 
order  that  it  may  determine  whether  it  wishes  to  authorize  com¬ 
pliance.  .  .  .e2 

The  volume  of  passport  work  was  sufficiently  large  during 
World  War  II  to  justify  the  use  of  “specially  devised  forms” 
by  a  number  of  representatives  of  the  protecting  powers.  The 
Swiss  Government,  confronted  with  a  tremendous  volume  of 
such  work,  actually  prepared  a  special  type  of  Swiss  “protec¬ 
tive  passport”  ( Schutzpass )  for  use  in  foreign-interest  work.03 

Shipping  services,  such  as  those  pertaining  to  invoices, 
manifests,  crew  lists,  bills  of  health,  and  the  protection  of 
seamen  in  foreign  ports,  may  arise  in  connection  with  the 
protection  of  non-belligerent  interests.  In  the  experience  of 
the  United  States  as  a  protecting  power  such  services  have 

92  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram 
no.  211,  Nov.  26,  1940,  MS.,  file  704.00/587A. 

92  Cf.  ante ,  p.  217. 
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been  performed  for  foreign  nationals  either  as  a  good  office 
on  isolated  occasions  or  on  a  continuing  basis  in  connection 
particularly  with  the  long-standing  consular  protection  which 
the  United  States  has  extended  in  many  parts  of  the  world 
to  Cuban  and  Panamanian  interests.^ 

Since  the  proper  performance  of  consular  services  fre¬ 
quently  involves  the  detailed  interpretation  of  the  laws  and 
regulations  of  the  protected  power,  the  consular  officer  will 
be  well  advised  to  refer  all  requests  for  such  services  to  his 
own  government  which  will  then  obtain  from  the  protected 
power  either  a  decision  to  apply  in  the  particular  case  or  a 
general  statement  of  policy  and  procedure  in  such  matters  to 
cover  general  categories  of  cases.95  It  is  interesting  to  note 
that  prior  to  1914  American  consular  officers  were  permitted 
to  retain  those  fees  for  services  performed  on  behalf  of  the 
protected  government  which  they  were  not  obliged  to  remit 
to  that  government.  In  February  1914  the  Comptroller  of 
the  Treasury  rendered  a  decision  in  this  matter,  as  a  result 
of  which  the  following  paragraph  was  inserted  in  the 
Foreign  Service  Regulations: 

.  .  .  When  an  office  of  the  United  States  has  been  authorized  to 

undertake  representation  of  the  interests  of  a  foreign  government 
.  .  .  any  officer  of  the  United  States  who  discharges  consular  duties 

for  that  foreign  government  is  not  a  consular  officer  of  the  foreign  gov¬ 
ernment  but  is  an  agent  of  it  only  insofar  as  the  discharge  of  duties  and 
responsibility  for  his  official  acts  are  concerned.  The  tariff  of  fees  of 
the  foreign  government  should  be  followed,  if  available,  but  if  not,  the 
United  States  Tariff  of  Foreign  Service  Fees  is  applicable.  To  the  ex¬ 
tent  to  which  the  laws  or  instructions  of  the  foreign  government  permit 
the  consular  officer  to  retain  fees  collected  in  its  name,  these  fees  are  the 
fees  of  the  consular  office  and  must  be  paid  over  and  accounted  for  to 
the  Government  of  the  United  States.  Fees  collected  by  a  diplomatic 

94  For  an  instance  of  a  shipping  service  performed  in  connection  with 
“good  offices”  see  ante,  p.  178;  for  the  extent  of  consular  services  on 
behalf  of  Cuba  and  Panama  see  appendix  III. 

95  On  the  general  question  of  interpreting  the  laws  and  regulations 
of  the  protected  power,  see  ante,  p.  165. 
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or  consular  officer  for  these  services,  which  the  officer  is  not  authorized 
to  retain,  shall  be  disposed  of  and  accounted  for  in  accordance  with  the 
instructions  of  the  Secretary  of  State.90 

For  many  years  it  has  been  general  practice  for  the  pro¬ 
tecting  power  to  authorize  its  consular  officials  to  collect  only 
such  fees  as  were  required  by  the  protected  power  for  con¬ 
sular  services  other  than  notarials.  During  the  recent  war 
the  large  volume  of  foreign-interest  work  handled  by  the 
United  States  induced  the  Department  to  inform  all  pro¬ 
tected  powers  that  in  the  emergency  American  officers  would 
not  collect  fees  for  the  performance  of  any  consular  services 
on  behalf  of  the  protected  powers,  although  fees  for  certain 
types  of  notarial  services  for  protected  nationals  would  still 
be  charged  for  as  an  American  service,  i.e.  not  a  service  per¬ 
formed  for  the  protected  power.0'  While  this  waiver  of  the 
collection  of  consular  fees  was  not  universal  among  all  pro¬ 
tecting  powers  during  World  War  II,  its  incorporation  in  the 
present  edition  of  the  Foreign  Service  Regulations 98  is  indica¬ 
tive  of  a  growing  feeling  that  the  collection  of  fees  is  a  matter 
for  settlement  between  the  protected  power  and  its  own  na¬ 
tionals  and  constitutes,  therefore,  an  unnecessary  burden 
to  impose  on  the  representatives  of  the  protecting  power.99 

96  Hackworth,  op  cit.,  vol.  IV,  pp.  495-496;  the  quotation  is  from 
the  Foreign  Service  Regulations  of  1939,  chap.  V,  sec.  21. 

97  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram 
no.  96,  May  14,  1941,  MS.,  file  704.00/602  B;  Assistant  Secretary  Shaw 
to  the  Ambassador  to  Panama  (Wilson),  no.  704,  Apr.  17,  1942,  MS., 
file  619.00228/954. 

98  Ante,  p.  230. 

99  As  a  protecting  power  during  World  War  II  Switzerland  waived  all 
such  fees  on  its  own  behalf  and  collected  only  those  required  by  the 
governments  of  the  powers  under  Swiss  protection.  The  difficulty  in 
making  such  collections  is  indicated  by  the  fact  that  these  fees  “were 
estimated  according  to  the  rate  for  fees  annexed  to  the  Swiss  Consular 
Regulation  of  October  26,  1923,  and  the  amounts  collected  were  placed 
to  the  credit  of  the  protected  Powers”.  ( Rapport  du  Conscil  Federal 
sur  sa  gestion  en  1942,  p.  22.) 

705866—47 - 16 
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Since  consular  officers  protecting  foreign  interests  are  in  no 
sense  honorary  officials  of  the  protected  power,1  they  are  not 
subject  to  the  legislation  of  the  protected  power  in  such 
matters.2 3 * 


7.  MISCELLANEOUS  ACTIVITIES 

In  addition  to,  or  in  conjunction  with,  the  duties  already 
considered  the  officer  in  charge  of  foreign  interests  may  be 
obliged  or  expected  to  engage  in  a  number  of  other  activi¬ 
ties  on  behalf  of  the  protected  power  and  its  nationals. 
These  activities,  although  miscellaneous  in  character,  may 
be  quite  important  and  numerous  in  the  aggregate  of  his 
duties.  One  of  the  most  common  of  these  miscellaneous 
activities  is  the  transmission  of  official  communications  from 
the  protected  power  to  the  local  power.  We  have  already 
mentioned  this  activity  in  conjunction  with  several  of  the 
specific  duties  previously  discussed  in  this  chapter,  but  the 
activity  far  exceeds  the  scope  of  these  particular  duties. 
Especially  in  the  protection  of  belligerent  interests  the  pro¬ 
tecting  power  and  its  representatives  may  be  asked  to  trans¬ 
mit  to  the  opposing  belligerent  a  large  number  of  messages 
dealing  not  only  with  the  protection  of  persons  and  property 
in  enemy  territory  but  also  with  many  phases  of  the  conduct 
of  hostilities.  From  the  experience  of  World  War  II  it 
would  appear  that  such  subjects  may  include  the  observance 
or  violation  of  the  rules  of  land  and  naval  warfare,  the  notifi¬ 
cation  of  hospital  ships,  the  granting  of  safe-conducts  for 
persons  or  vessels,  the  detailed  arrangements  for  mutual  ex¬ 
changes  of  nationals,  and  the  preliminary  terms  of  surrender.8 

1  Ante,  pp.  136  ff. 

2  The  Ambassador  to  Panama  (Hines)  to  the  Secretary  of  State 
(Byrnes),  no.  A-1909,  Dec.  4,  1945,  MS.,  file  619.00228/12-445;  As¬ 
sistant  Secretary  Russell  to  Ambassador  Hines,  no.  171,  May  21,  1946, 
ibid./  4—146. 

3  e.g.  Secretary  Hull  to  the  Legation  in  Switzerland,  telegram  no. 

3039,  Dec.  7,  1943,  MS.,  file  740.00117  European  War  1939/150; 
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With  respect  to  such  subjects  as  these  the  protecting  power 
and  its  representatives  will  generally  transmit  the  message 
or  protest  verbatim  and  without  comment.* * * 4 *  Whenever  the 
communication  concerns  the  protection  of  persons  or  prop¬ 
erty  in  the  territory  or  under  the  control  of  the  local  state, 
however,  the  protecting  power  or  its  officers  in  the  field  may 
exercise  some  discretion  in  the  matter.  If  the  message  is  a 
protest  based  upon  reports  of  the  representatives  of  the  pro¬ 
tecting  power  concerning  such  serious  matters  as  violation  of 
the  prisoners  of  war  convention  or  of  diplomatic  premises 
under  seal,  the  protecting  power  may  support  the  protest  by 
one  of  its  own  or  may  informally  indicate  to  the  local  state 
that  it  cannot  but  feel  that  the  protest  was  merited  by  the 
facts.6  If,  on  the  other  hand,  it  is  believed  that  the  presen¬ 
tation  of  the  message  or  protest  might  be  likely  to  confuse 
or  worsen  the  situation,  the  protecting  power  may  properly 
consult  with  the  protected  power  and  explain  its  reasons 
for  hesitation  in  the  matter.  Such  action  would  not  be 
undertaken  by  the  protecting  power  without  careful  con¬ 
sideration  but  it  would  be  entirely  appropriate  if  the  protect¬ 
ing  power  were  convinced  that  the  message  or  protest  was 
based  on  a  misunderstanding  which  it  was  in  a  position  to 
clarify. 

In  order  that  such  misunderstandings  may  be  kept  to  a 
minimum  it  behooves  the  representatives  of  the  protecting 
power  to  keep  their  own  government  and  the  government  of 
the  protected  power  as  fully  informed  as  possible  on  all  mat¬ 
ters  pertaining  to  the  interests  of  the  latter  in  the  territory  of 
the  local  state.  This  entails  on  the  part  of  the  diplomat  or 
consul  a  considerable  amount  of  political  and  economic  re- 

Secretary  Hull  to  the  Embassy  in  Panama,  no.  2951,  Dec.  9,  1943,  MS., 

file  819.0128/61;  Secretary  Hull  to  the  Legation  in  Switzerland,  tele¬ 

gram  no.  3566,  Oct.  19,  1944,  MS.,  file  740.00115  Pacific  War/8-2444; 

also  ante,  pp.  119,  197. 

4  Cf.  Foreign  Service  Regulations,  chap.  XII,  sec.  5,  n.  2. 

6  Ante,  p.  146  n. 


236 


PROTECTION  OF  FOREIGN  INTERESTS 


porting  with  respect  to  the  interests  of  the  protected  power  in 
addition  to  the  similar  but  more  extensive  reporting  which 
he  normally  does  in  connection  with  the  interests  of  his  own 
government.  Such  matters  as  laws  and  regulations  or  official 
statements  and  important  press  notices  concerning  the  treat¬ 
ment  of  the  nationals  or  property  of  the  protected  power 
should  be  reported  by  the  officer  in  charge  of  foreign  interests. 
In  the  protection  of  belligerent  interests  it  is  advisable  to  limit 
such  reports  to  strictly  factual  material  since  the  government 
of  a  neutral  protecting  power  will  hesitate  as  a  rule  to  trans¬ 
mit  to  the  protected  power  reports  containing  conjecture  or 
recrimination  emanating  from  the  opposing  belligerent.6 7 8 

In  discharging  various  of  his  specific  duties  the  officer  pro¬ 
tecting  foreign  interests  may  find  it  necessary  to  maintain 
informal  liaison  with  certain  international  societies  and  with 
local  agencies,  both  public  and  private,  within  the  state  to 
which  he  is  assigned  or  accredited.  Liaison  with  the  local 
delegates  of  such  societies  as  the  International  Committee  of 
the  Red  Cross  and  the  War  Prisoners’  Aid  of  the  Young 
Men’s  Christian  Association  may  be  quite  important  in  the 
protection  of  prisoners  of  war  and  civilian  internees.7  With 
respect  to  enemy  aliens  not  under  detention  liaison  with 
local  charitable  organizations  may  be  of  value  in  alleviating 
instances  of  distress  which  may  come  initially  to  the  attention 
of  the  representative  of  the  protecting  power.  Liaison  with 
War  Graves  Commissions  may  also  be  an  activity  of  the 
officer  in  charge  of  belligerent  interests.8 

An  officer  in  charge  of  foreign  interests  is  not  generally 
authorized  or  permitted  to  present  formal  claims  on  be- 

6  The  Charge  d’ Affaires  ad  interim  in  Germany  (Heath)  to  the  Sec¬ 
retary  of  State  (Hull),  telegram  no.  1598,  May  31,  1940,  MS.,  file 
740.0011  European  War  1939/3416. 

7  Cf.  arts.  78,  79,  87,  88  of  the  prisoners  of  war  convention. 

8  The  Charge  d’Affaires  ad  interim  in  Italy  (Wadsworth)  to  the 
Secretary  of  State  (Hull),  no.  2544,  Dec.  8,  1941,  MS.,  file  704.00/611. 
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half  of  protected  nationals  against  the  local  state,  even  when 
there  has  been  no  severance  of  relations  between  the  pro¬ 
tected  state  and  the  local  power.9  On  occasion,  however, 
local  states  have  consented  to  accept  such  claims  for  con¬ 
sideration  when  presented  by  the  representative  of  the  pro¬ 
tecting  power.10  Such  presentation  of  formal  claims  should 
never  be  made  by  the  officer  in  charge  of  foreign  interests 
without  the  express  approval  of  his  own  government.* 11 

Except  in  connection  with  consular  services  an  officer 
in  charge  of  foreign  interests  does  not  generally  sign 
official  documents  on  behalf  of  the  protected  power.  Oc¬ 
casionally,  however,  a  diplomatic  officer  may  be  called 
upon  to  sign  a  document  for  a  foreign  state  either  in  con¬ 
junction  with  the  formal  protection  of  the  interests  of  that 
state  or  as  an  isolated  good  office  not  involving  other  pro¬ 
tective  duties.  As  an  instance  of  the  former  it  may  be  noted 
that  the  French  Ambassador  at  Washington,  who  was  in 
charge  of  Spanish  interests  during  the  Spanish-American 
War,  signed  as  a  plenipotentiary  of  Spain  the  initial  protocol 
of  peace  terms  and  suspension  of  hostilities.12  As  an  ex¬ 
ample  of  the  occasional  signature  of  documents  as  a  good 
office  not  involving  other  protective  functions,  it  may  be 
observed  that  the  Russian  delegates  to  the  Hague  Con¬ 
ference  of  1907  signed  the  conventions  on  behalf  of  Monte¬ 
negro  and  that  in  1946  the  American  Charge  d’ Affaires  ad 
interim  at  Rome  was  authorized  to  sign  a  protocol  respecting 
the  International  Institute  of  Agriculture  on  behalf  of 
Paraguay  and  Nicaragua.13 

9  Ante,  pp.  51, 62. 

10  Cf.  Borchard,  op.  cit.,  pp.  471,  473. 

11  Foreign  Service  Regulations,  chap.  XII,  sec.  5,  n.  2. 

12  Foreign  Relations,  1898,  pp.  824-826. 

13  See,  for  example,  the  conventions  respecting  land  warfare,  Treaty 
Series  540,  p.  12,  and  maritime  warfare,  Treaty  Series  543,  pp.  12-13; 
Secretary  Byrnes  to  the  Embassy  in  Paraguay,  telegram  no.  47,  Mar.  13, 
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Last  but  not  least,  the  officer  in  charge  of  foreign  interests 
may  be  expected  to  engage  in  a  certain  amount  of  general 
protective  activity  respecting  the  nationals  of  the  protected 
power  within  the  state  to  which  he  is  assigned  or  accredited. 
Such  activity  involves  primarily  efforts  designed  to  prevent 
the  protected  nationals  from  being  in  any  way  victimized 
or  persecuted  or  deprived  of  a  fair  hearing  in  court.  Al¬ 
though  the  prisoners  of  war  convention  gives  to  the  represent¬ 
ative  of  the  protecting  power  certain  definite  rights  in  con¬ 
nection  with  judicial  proceedings  against  prisoners  of  war 
(which  may  by  agreement  be  extended  to  civilian  intern¬ 
ees),14  the  status  of  the  protecting  power  with  respect  to 
legal  proceedings  of  any  sort  involving  other  nationals  of 
the  protected  power  in  either  war  or  peace  has  never  been 
defined.  Traditionally,  however,  the  protecting  power  and 
its  representatives  have  exerted  themselves  in  such  matters, 
although  the  exact  degree  of  assistance  has  naturally  varied 
in  accordance  with  the  circumstances  in  each  case.  In  the 
protection  of  various  European  interests  in  Mexico  after 
the  downfall  of  Maximilian  the  American  Minister  success¬ 
fully  urged  clemency  for  certain  European  notables  who  had 
been  associated  with  the  ill-fated  Emperor  of  Mexico.10  In 
the  protection  of  British  interests  in  Bolivia  at  the  turn  of 
the  present  century  American  officers  used  their  influence 
to  expedite  fair  trials  for  several  British  subjects  who  had 
been  held  unduly  long  by  local  authorities  on  questionable 
charges.16  In  connection  with  the  protection  of  Netherland 
interests  in  Persia  from  1921  to  1927  the  United  States,  al¬ 
though  it  specifically  denied  any  responsibility  for  the  “ex¬ 
ercise  of  judicial  functions  on  behalf  of  Dutch  nationals”, 

1946,  MS.,  file  501.SA/3-946;  Secretary  Byrnes  to  the  Embassy  in 
Nicaragua,  telegram  no.  74,  Mar.  13,  1946,  MS.,  file  561.A1/3-1146. 

14  Prisoners  of  war  convention,  arts.  60—66. 

15  Ante,  p.  35. 

18  Ante,  p.  75. 
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became  involved  in  such  a  case  by  the  very  nature  of  its  posi¬ 
tion  as  protecting  power,  complicated  by  the  capitulatory 
privileges  which  Netherland  subjects  then  enjoyed  in  Persia.17 
During  World  War  II  American  officers  in  charge  of  Cana¬ 
dian  interests  were  instructed  to  act  in  accordance  with  the 
following  statement  from  the  Canadian  authorities: 

It  is  assumed  that,  in  determining  what  action  should  be  taken  in 
the  case  of  arrest  or  detention  of  a  Canadian  national,  the  United 
States  representative  on  the  spot  will  take  into  consideration  the  attend¬ 
ant  circumstances  and  the  nature  of  the  charges.  It  w7ould  be  ex¬ 
pected,  for  example,  that  he  would  go  much  further  in  providing 
protection  to  a  Canadian  national  arrested  on  political  charges  than 
to  one  arrested  and  charged  with  an  ordinary  criminal  offence.18 

There  are  two  definite  limitations  which  determine  just 
how  far  an  officer  in  charge  of  foreign  interests  may  proceed 
in  such  matters  even  in  the  most  meritorious  cases  and 
under  the  most  favorable  circumstances.  Since  it  is  not  a 
function  of  the  diplomatic  or  consular  officer  to  act  as  a 
lawyer  or  attorney  for  the  nationals  of  his  own  country,  it 
follows  that  he  should  not  act  in  such  capacity  on  behalf 
of  the  nationals  of  a  foreign  state  temporarily  under  his  pro¬ 
tection.19  Secondly,  in  bringing  to  the  attention  of  the  au¬ 
thorities  of  the  local  power  any  instances  of  apparent  mis¬ 
carriage  of  justice  or  harsh  treatment  involving  a  protected 
national  the  officer  must  not  go  so  far  as  to  jeopardize  his  own 
prestige  in  the  eyes  of  the  local  power  or  to  involve  his  own 
government  by  an  official  representation.  While  remain¬ 
ing  within  these  limitations,  he  may  still  have  opportunity 
for  a  wide  range  of  activities  in  such  cases.  He  may  help 

17  Ante,  p.  106. 

18  Secretary  Hull  to  the  Legation  in  Switzerland,  circular  telegram  no. 
203,  Sept.  20,  1.941,  MS.,  file  351.4215/365. 

19 Foreign  Service  Regulations,  chap.  X,  sec.  3;  22  U.S.G.  106-108; 
Reglement  consulaire  suisse,  arts.  47,  50;  General  Instructions  to  His 
Majesty’s  Consular  Officers,  chap.  V,  arts.  31-34;  Hyde,  op.  cit.,  vol. 
II,  p.  1367. 
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to  obtain  for  the  protected  national  competent  legal  assist¬ 
ance,  and  may  give  him  friendly  advice  respecting  his  situa¬ 
tion  and  possible  courses  of  action.  He  should  certainly 
report  the  matter  to  his  own  government  for  the  information 
of  the  protected  power.  If  he  feels  that  the  case  is  very 
meritorious  he  may  informally  intercede  with  the  author¬ 
ities  of  the  local  power  in  an  endeavor  to  bring  about  an 
examination  or  reexamination  of  the  matter  by  responsible 
officials.20  The  history  of  the  protection  of  foreign  interests 
indicates  that  while  matters  of  this  sort  must  be  handled 
with  great  tact,  no  protecting  power  would  expect  its  rep¬ 
resentatives  to  allow  considerations  of  discretion  or  expedi¬ 
ency  to  stultify  their  efforts  to  maintain  those  international 
concepts  of  justice  and  humanity  which  constitute  at  once 
the  origin  and  the  goal  of  the  practice  of  protecting  foreign 
interests. 


20  Such  intercession  may  be  made  through  the  usual  diplomatic  or 
political  channels  but  not  direct  to  courts.  (See  the  case  of  the  Gul 
Djemal  in  Hackworth,  op.  cit.,  vol.  IV,  p.  498.)  For  a  typical  example 
of  effective  intercession  by  the  representative  of  a  protecting  power 
during  World  War  II,  see  Assistant  Secretary  Long  to  the  Minister  to 
Switzerland  (Harrison),  no.  1663,  Feb.  3,  1943,  MS.,  file  371.1121 
Brown,  James/15. 
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Foreign  Interests  Protected  by  the  United  States  in 

World  War  I 

An  official  tabulation  as  of  February  14,  1916 


( Division  of  Information,  Series  M,  No.  79,  1916 ) 


Place 

Protected  power 

Date  of  assumption  of 
charge 

Austria-Hungary  1  .  . 

France  . 

Great  Britain  .  .  . 

Italy . 

Japan  . 

San  Marino  .  .  . 

August  5,  1914 

August  13,  1914 

May  24,  1915 

August  25,  1914 
October  4,  1915 

At  Budapest  2  .... 

France  . 

Great  Britain  .  .  . 
(Canada)  .  .  . 

Italy . 

Japan  . 

Russia  . 

Servia . 

August  12,  1914 
August  13,  1914 
August  14,  1914 

May  24,  1915 
September  7,  1914 
August  7,  1914 

August  7,  1914 

At  Carlsbad  2 . 

France  . 

Great  Britain  .  .  . 

Russia  . 

Servia . 

August  14,  1914 
August  6,  1914 

August  1,  1914 
September  22,  1914 

At  Fiume  2 . 

France  . 

Great  Britain  .  . 

Japan  . 

Montenegro  .  .  . 

Russia  . 

Servia . 

August  5,  1914 

August  14,  1914 
September  3,  1914 
August  11,  1914 
September  8,  1914 
August  11,  1914 

1  In  charge  of  diplomatic  interests.  a  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Austria-Hung  ary— Con . 
At  Prague  2 . 

France  . 

Great  Britain  .  .  . 
Russia  . 

August  13,  1914 
August  15,  1914 
August  6,  1914 

At  Reichenberg  2  .  .  . 

France  . 

Great  Britain  .  .  . 

Japan  . 

Russia  . 

August  17,  1914 
August  14,  1914 
September  3,  1914 
August  9,  1914 

At  Trieste  2 . 

France  . 

Great  Britain  .  .  . 

Japan  . 

Russia  . 

Servia . 

August  13,  1914 
August  14,  1914 
September  6,  1914 
August  7,  1914 
August  7,  1914 

At  Vienna  2  . 

Great  Britain  .  .  . 

October  23,  1914 

Belgium  1 . 

Austria-Hungary  . 

Denmark . 

Germany  .... 
Great  Britain  .  .  . 

Japan  . 

Servia . 

August  10,  1914 
September  26,  1914 
August  10,  1914 
August  19,  1914 
September  26,  1914 
September  26,  1914 

At  Antwerp  2 . 

Great  Britain  .  .  . 
Japan  . 

October  7,  1914 
October  7,  1914 

At  Ghent  2 . 

In  the  Congo  2  ...  . 

Great  Britain  .  . 
Germany . 

October  29,  1914 
September  14,  1914 

Bulgaria  1 . 

Great  Britain  .  . 

October  16,  1915 

China  3 . 

At  Canton  2 . 

Switzerland  .  .  . 
Switzerland  .  .  . 

May  18,  1915 

June  3,  1915 

1  In  charge  of  diplomatic  interests. 
1  In  charge  of  consular  interests. 

3  Exercising  good  offices. 


APPENDIX  I 


245 


Place 

Protected  power 

Date  of  assumption  of 
charge 

China — Continued 

At  Harbin  2 . 

Germany  .... 

August  6,  1914 

Turkey . 

April  9,  1915 

At  Newchwang  2  .  .  . 

Germany  .  .  .  . 

August  25,  1914 

At  Swatow  2 . 

Netherlands  .  .  . 

July  12,  1915 

Colombia 

At  Barranquilla  2  .  .  . 

Venezuela  .  .  .  . 

December  4,  1914 

Dominican  Republic, 

At  Macoris  2 . 

Great  Britain  .  . 

August  10,  1914 

France  1  . 

Austria-Hungary  . 

August  11,  1914 

Germany  .... 

August  3,  1914 

Guatemala  .  .  . 

September  9,  1914 

Nicaragua  .... 

August  27,  1914 

Servia . 

September  3,  1914 

Turkey . 

November  7,  1914 

At  Algiers  2 . 

Turkey . 

November  9,  1914 

At  Bordeaux  2 . 

Turkey . 

November  15,  1914 

At  Dunkirk  2 . 

Roumania  .... 

April  20  and  January 
11,  1915 

In  Guadeloupe  .... 

Germany  .... 

November  21,  1914 

At  Havre  2 . 

Turkey . 

November  7,  1914 

At  Lyon  2 . 

Turkey . 

November  15,  1914 

In  Martinique  .... 

Germany  .... 

September  10,  1914 

At  Nantes  2 . 

Turkey . 

November  15,  1914 

At  Nice  2 . 

Austria-Hungary  . 

August  6,  1914 

Germany  .... 

August  6,  1914 

Turkey . 

November  15,  1914 

At  Paris 2  . 

Turkey . 

November  15,  1914 

At  Rouen  2  . 

Austria-Hungary  . 

September  1,  1914 

Germany  .... 

September  1,  1914 

Turkey . 

November  15,  1914 

At  Saigon,  Cochin 

Austria-Hungary  . 

August  17,  1914 

China.2 

Germany  .... 

August  7,  1914 

1  In  charge  of  diplomatic  interests. 

2  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

France — Continued 

At  Tahiti 2 . 

Germany  .... 

November  17,  1914 

At  Tamatave,  Mada- 

Germany  .... 

November  17,  1914 

gascar.2 

At  Tunis  2 . 

Germany  .... 

August  31,  1914 

Germany  1 . 

France  where 

August  11,  1914 

Spain  not  in 
charge. 

Great  Britain  .  .  . 

August  5,  1914 

(Canada)  .  .  . 

August  14,  1914 

Japan  . 

August  20,  1914 

San  Marino  .  .  . 

October  4,  1915 

Servia . 

August  31,  1914 

At  Apia,  Samoa  2  .  .  . 

France  . 

August  10,  1914 

Great  Britain  .  .  . 

August  5,  1914 

Germany  .... 

October  22,  1914 

At  Berlin  2 . 

Great  Britain  .  .  . 

August  10,  1914 

At  Hamburg  2  .... 

Panama . 

September  29,  1914 

At  Tsingtau,  China  2  .  . 

France  . 

August  11,  1914 

Great  Britain  .  .  . 

August  5,  1914 

Russia  . 

August  3,  1914 

Great  Britain  1  ... 

Austria-Hungary  . 

August  14,  1914 

Germany  .... 

August  14,  1914 

Turkey . 

November  5,  1914 

In  Australia — 

Austria-Hungary  . 

August  9,  1914 

Germany  .... 

August  7,  1914 

At  Melbourne  2  .  .  . 

Turkey . 

November  15,  1914 

At  Sydney  2  ...  . 

Germany . 

August  7,  1914 

Turkey . 

November  15,  1914 

In  British  Africa — 

At  Bloemfontein  2  .  . 

Austria-Hungary  . 

August  13,  1914 

Turkey . 

November  9,  1914 

1  In  charge  of  diplomatic  interests. 

2  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Great  Britain — Con. 

In  British  Africa — Con. 

At  Capetown2  .  .  .  . 

Austria-Hungary  . 

August  17,  1914 

Germany . 

August  8,  1914 

Turkey . 

November  15,  1914 

At  Durban,  Natal 2 .  . 

Austria-Hungary  . 

August  14,  1914 

Germany . 

August  9,  1914 

At  Johannesburg  2  .  . 

Austria-Hungary  . 

August  20,  1914 

Switzerland  .  .  . 

October  6,  1914 

Turkey . 

November  9,  1914 

At  Port  Elizabeth  2  .  . 

Austria-Hungary  . 

August  18,  1914 

At  Zanzibar 2  .  .  .  . 

Germany . 

August  5,  1914 

Italy . 

August  5,  1914 

In  Canada — 

At  Calgary  2 . 

Germany . 

October  16,  1914 

At  Campbellton 2  .  . 

Germany . 

November  21,  1914 

At  Charlottetown  2  .  . 

Germany . 

November  21,  1914 

At  Cornwall 2  .  .  .  . 

Germany . 

November  21,  1914 

At  Dawson  2 . 

Germany . 

November  21,  1914 

At  Fernie  2 . 

Germany . 

November  21,  1914 

At  Fort  Erie  2  ...  . 

Germany . 

November  21,  1914 

At  Halifax  2 . 

Germany . 

November  21,  1914 

At  Hamilton,  Ontario  2 

Germany . 

November  21,  1914 

At  Kingston,  Ontario  2 

Germany . 

November  21,  1914 

At  Moncton  2  ...  . 

Germany . 

November  21,  1914 

At  Montreal 2  ...  . 

Germany . 

August  7,  1914 

At  Niagara  Falls  2  .  . 

Germany . 

November  21,  1914 

At  Orillia  2 . 

Germany . 

November  21,  1914 

At  Ottawa  2 . 

Germany . 

November  21,  1914 

At  Prescott 2 . 

Germany . 

November  21,  1914 

At  Quebec  2 . 

Germany . 

November  21,  1914 

At  Rimouski 2  ...  . 

Germany . 

November  21,  1914 

At  St.  John,  N.  B.2  .  . 

Germany . 

November  21,  1914 

At  St.  John’s,  Quebec  2. 

Germany . 

November  21,  1914 

At  St.  Stephen  2  .  .  . 

Germany . 

November  21,  1914 

At  Sarnia  2 . 

Germany . 

November  21,  1914 

1  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Great  Britain — Con. 

In  Canada — Continued 

At  Sault  Ste.  Marie  2  . 

Germany . 

November  21,  1914 

At  Sherbrooke 2  .  .  . 

Germany . 

November  21,  1914 

At  Sydney,  N.  S.2  .  . 

Germany . 

November  21,  1914 

At  Toronto  2  ...  . 

Germany . 

August  27,  1914 

At  Vancouver 2  .  .  . 

Austria-Hungary  . 

August  17,  1914 

Germany . 

August  6,  1914 

At  Victoria  2  ...  . 

Germany . 

November  21,  1914 

At  Windsor 2  ...  . 

Germany . 

November  21,  1914 

At  Winnipeg  2  ...  . 

Germany  .  .  .  . 

November  21,  1914 

At  Yarmouth2.  .  .  . 

Germany . 

November  21,  1914 

In  the  United  Kingdom  .  . 

Turkey . 

November  5,  1914 

At  Belfast 2 . 

Turkey . 

November  14,  1914 

At  Birmingham  2 .  .  . 

Turkey . 

November  14,  1914 

At  Cardiff2 . 

Turkey . 

November  14,  1914 

At  Glasgow 2  ...  . 

Turkey . 

November  14,  1914 

At  Hull 2 . 

Turkey . 

November  15,  1914 

At  Liverpool  2  ...  . 

Germany . 

August  5,  1914 

At  London  2 . 

Turkey . 

November  14,  1914 

At  Manchester  2  .  .  . 

Turkey . 

November  13,  1914 

At  Newcastle  2 .  .  .  . 

Turkey . 

November  14,  1914 

At  Plymouth  2  ...  . 

Turkey . 

November  14,  1914 

At  Sheffield  2  ...  . 

Turkey . 

November  14,  1914 

At  Southampton  2  .  . 

Turkey . 

November  14,  1914 

At  Swansea 2  .  .  .  . 

Turkey . 

November  8,  1914 

In  Other  British  Colonies — 

At  Aden,  Arabia  2  .  . 

Germany . 

August  13,  1914 

At  Apia,  Samoa  2 .  .  . 

Germany . 

October  22,  1914 

At  Belize,  B.  H.2  .  .  . 

Austria-Hungary  . 

August  25,  1914 

Germany . 

November  21,  1914 

At  Bombay,  India  2  . 

Austria-Hungary  . 

August  22,  1914 

Germany . 

August  3,  1914 

Switzerland .... 

August  22,  1914 

Turkey . 

October  9,  1914 

1  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Great  Britain — Con. 

In  Other  British  Colonies — 

Continued 

At  Bridgetown,  Bar- 

Austria-  Hungary  . 

September  3,  1914 

bados.2 

At  Calcutta  2  ...  . 

Austria-Hungary  . 

August  17,  1914 

Germany . 

November  17,  1914 

In  Ceylon  2 . 

Austria-Hungary  . 

August  10,  1914 

Germany . 

August  10,  1914 

Turkey . 

November  13,  1914 

At  Colombo,  Ceylon  2. 

Turkev . 

November  14,  1914 

At  Georgetown,  Brit- 

Germany . 

November  17,  1914 

ish  Guiana.2 

At  Gibraltar  2  ...  . 

Germany . 

October  24,  1914 

Turkey . 

November  15,  1914 

At  Hamilton,  Ber- 

Germany . 

November  17,  1914 

muda.2 

At  Hongkong  2 ...  . 

Austria-Hungary  . 

August  18,  1914 

Germany . 

August  8,  1914 

At  Karachi 2  ...  . 

Germany . 

November  17,  1914 

At  Madras,  India  2 

Austria-Hungary  . 

August  19,  1914 

Germany  .  .  .  . 

August  13,  1914 

Turkey . 

November  7,  1914 

At  Malta,  Maltese  Is- 

Germany  .  .  .  . 

November  17,  1914 

lands.2 

Roumania  .  .  .  . 

September  17,  1914 

Turkey . 

November  9,  1914 

At  Nassau,  N.  P.,  Ba- 

Germany  .  .  .  . 

November  21,  1914 

hamas.2 

Norway . 

August  3,  1915 

At  Penang,  Straits 

Austria-Hungary  . 

August  17,  1914 

Settlements.2 

Germany  .  .  .  . 

August  10,  1914 

At  Port  Antonio,  Ja- 

Germany  .  .  .  . 

November  21,  1914 

maica.2 

At  Rangoon,  India  2  . 

Germany  .  .  .  . 

August  14,  1914 

Turkey . 

November  15,  1914 

At  St.  John’s,  N.  F.2  . 

Germany  .  .  .  . 

November  21,  1914 

2  In  charge  of  consular  interests. 
705866—47 - 17 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Great  Britain — Con. 

In  Other  British  Colonies — 

Continued 

At  Sandakan,  Br. 

Germany  . 

November  17,  1914 

North  Borneo.2 

At  Singapore,  Straits 

Austria-Hungary  . 

August  17,  1914 

Settlements.2 

Brazil . 

December  14,  1914 

Germany  .... 

August  8,  1914 

Spain . 

October  17,  1914 

Switzerland  .  .  . 

October  6,  1914 

Turkey . 

November  15,  1914 

At  Turks  Island,  Ba- 

Germany  .... 

December  11,  1914 

hamas.2 

Greece 

At  Saloniki 2 . 

Austria-Hungary  . 

December  31,  1915 

Bulgaria . 

December  31,  1915 

Germany  .... 

December  31,  1915 

Turkey . 

December  31,  1915 

Italy  1 . 

Norway . 

August  4,  1915 

Japan  1  . 

Austria-Hungary  . 

August  18,  1914 

Germany  .... 

August  27,  1914 

Turkey . 

June  29,  1915 

At  Dairen,  Manchuria 2  . 

Germany  .... 

September  10,  1914 

At  Hakodate  2 . 

Norway . 

October  20,  1915 

At  Kobe  2 . 

Germany  .... 

August  26,  1914 

Switzerland  .  .  . 

September  8,  1914 

At  Nagasaki 2 . 

Germany  .... 

August  25,  1914 

Switzerland  .  .  . 

September  8,  1914 

At  Seoul,  Korea 2  .  .  . 

Germany  .... 

August  26,  1914 

At  Yokohama 2  ...  . 

Austria-Hungary  . 

August  29,  1914 

Germany  .... 

August  27,  1914 

Liberia  1 . 

Turkey . 

December  4,  1915 

1  In  charge  of  diplomatic  interests. 
*  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Mexico 

At  Aguascalientes  2  .  . 

Turkey . 

January  9,  1915 

At  Chihuahua 2  .  .  .  . 

Turkey . 

January  9,  1915 

At  Ciudad  Juarez  2  .  . 

Turkey . 

January  9,  1915 

At  Durango  2 . 

Turkey . 

January  9,  1915 

At  Ensenada 2 . 

Turkey . 

January  9,  1915 

At  Frontera  2 . 

Turkey . 

January  9,  1915 

At  Guadalajara  2  ... 

Turkey . 

January  9,  1915 

At  Hermosillo 2  ...  . 

Turkey . 

January  9,  1915 

At  Manzanillo  2  ...  . 

Turkey . 

January  9,  1915 

At  Matamoros  2  ...  . 

Turkey . 

January  9,  1915 

At  Mexico  City  2  ... 

Turkey . 

January  9,  1915 

At  Monterey 2 . 

Turkey . 

January  9,  1915 

At  Nogales  2 . 

Turkey . 

January  9,  1915 

At  Nuevo  Laredo  2  .  .  . 

Turkey . 

January  9,  1915 

At  Piedras  Negras  2  .  . 

Turkey . 

January  9,  1915 

At  Progreso  2 . 

Turkey . 

January  9,  1915 

At  San  Luis  Potosi 2  .  . 

Turkey . 

January  9,  1915 

At  Tampico  2 . 

Turkey . 

January  9,  1915 

At  Vera  Cruz  2  ...  . 

Turkey . 

January  9,  1915 

Morocco  1 . 

Austria-Hungary  . 

September  9,  1915 

Germany  .... 

August  26,  1914 

At  Mogador  2 . 

Sweden . 

July  22,  1915 

Persia 

At  Tabriz  2 . 

Portugal 

Germany  (tempo¬ 
rarily)  . 

September  7,  1914 

In  Portuguese  Angola  2  . 

Germany  .  .  .  . 

June  8,  1914 

Russia  1 . 

Austria-Hungary  . 

August  8,  1914 

Germany  .  .  .  . 

August  5,  1914 

At  Batum  2 . 

Norway . 

November  19,  1914 

Turkey . 

October  30,  1914 

At  Petrograd . 

Austria-Hungary  . 

August  14,  1914 

i  In  charge  of  diplomatic  interests. 
J  In  charge  of  consular  interests. 
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Place 

Protected  power 

Date  of  assumption  of 
charge 

Russia — Continued 

At  Riga . 

France  . 

August  2,  1915 

Great  Britain  .  .  . 

August  12,  1915 

At  RostofF-on-Don  .  .  . 

Germany  .... 

April  13,  1915 

At  Vladivostok  .... 

Germany  .... 

November  17,  1914 

At  Warsaw . 

France  . 

October  18,  1915 

Great  Britain  .  .  . 

October  13,  1914 

Servia . 

October  17,  1914 

Servia  1 . 

Austria-Hungary  . 

August  19,  1914 

Germany  .... 

August  19,  1914 

At  Nish 2 . 

Austria-Hungary  . 

June  4,  1915 

Turkey  1 . 

Belgium . 

November  10,  1914 

France,  except  in 

October  31,  1914 

Palestine. 

Great  Britain  .  .  . 

November  2,  1914 

Italy . 

August  20,  1915 

Montenegro  .  .  . 

August  20,  1915 

Russia . 

August  20,  1915 

San  Marino  .  .  . 

October  4,  1915 

Servia . 

November  2,  1914 

Switzerland  .  .  . 

November  14,  1914 

At  Aleppo  2 . 

Belgium . 

November  9,  1914 

France . 

November  3,  1914 

Great  Britain  .  .  . 

November  1,  1914 

Servia . 

November  3,  1914 

At  Alexandretta 2  .  .  . 

Belgium . 

November  9,  1914 

France . 

November  3,  1914 

Servia . 

November  3,  1914 

At  Alexandria 2  .  .  .  . 

Persia . 

May  25,  1915 

At  Bagdad  2 . 

Austria-Hungary  . 

June  29,  1915 

Norway . 

December  4,  1914 

Sweden . 

December  4,  1914 

At  Beirut 2 . 

Denmark . 

March  19,  1915 

Netherlands  .  .  . 

June  14,  1915 

1  In  charge  of  diplomatic  interests. 
*  In  charge  of  consular  interests. 


APPENDIX  I 


253 


Place 

Protected  power 

Date  of  assumption  of 
charge 

T  urkey — Continued 

At  Damascus  2 . 

Denmark . 

November  27,  1914 

Greece . 

November  14,  1914 

At  Haifa2 . 

Netherlands  .  .  . 

March  24,  1915 

At  Jerusalem  2 . 

Italy . 

June  17,  1915 

Russia . 

June  17,  1915 

At  Lebanon  2 . 

Uruguay . 

April  24,  1915 

At  Smyrna  2 . 

Great  Britain  .  .  . 

November  5,  1914 

Italy . 

August  4,  1915 

Russia . 

August  4,  1915 

Spain . 

August  30,  1915 

At  Trebizond  2 . 

Persia . 

December  31,  1914 

In  Tripoli 2 . 

Greece . 

November  14,  1914 

Egypt  1 . 

Austria-Hungary  . 

May  25,  1915 

Brazil . 

September  18,  1914 

Germany . 

September  4,  1914 

Salvador . 

January  27,  1915 

Switzerland .... 

October  6,  1914 

1  In  charge  of  diplomatic  interests. 
*  In  charge  of  consular  interests. 
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Protection  of  Foreign  Interests  in  World  War  I  After 
the  United  States  Became  a  Belligerent 


{Based,  on  unofficial  data  in  Journal  du  droit  international  ( Clunet ), 

1918,  vol.  45,  pp.  161-162) 


Interests  of 

In 

Protected  by 

France  . 

Germany . 

Spain 

Belgium . 

Spain 

Bulgaria . 

Netherlands 

Turkey . 

Netherlands 

Austria . 

Switzerland 

Great  Britain  .  .  .•  . 

Germany . 

Netherlands 

Austria . 

Spain 

Turkey . 

Netherlands 

Belgium . 

Bulgaria . 

Netherlands 

Germany . 

Spain 

Austria . 

Spain 

Turkey . 

Sweden 

United  States  .... 

Germany . 

Spain 

Austria . 

Spain 

Belgium . 

Spain 

Turkey . 

Sweden 

Brazil . 

Germany . 

Switzerland 

Italy . 

Germany . 

Switzerland 

Austria . 

Switzerland 

Belgium . 

Spain 

Turkey . 

Spain 

Bulgaria . 

Netherlands 

Russia . 

Belgium . 

Spain 

Austria . 

Spain 

Germany . 

Spain 

Bulgaria . 

Netherlands 

Turkey . 

Netherlands 
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Interests  of 

In 

Protected  by 

Serbia . 

Germany . 

Spain 

Austria . 

Spain 

Bulgaria . 

Netherlands 

Turkey . 

Sweden 

Rumania . 

Germany . 

Spain 

Bulgaria . 

Spain 

Turkey . 

Spain 

Austria . 

Switzerland 

Portugal . 

Germany . 

Spain 

Austria . 

Spain 

Bulgaria . 

Spain 

Belgium . 

Spain 

Montenegro . 

Rumania . 

Spain 

Turkey . 

Spain 

Guatemala . 

Germany . 

Spain 

Japan  . 

Germany . 

Spain 

Austria . 

Spain 

Belgium . 

Spain 

Bulgaria . 

No  protecting  power 

Turkey . 

No  protecting  power 

Cuba . 

Germany . 

Spain 

China . 

Germany . 

Netherlands 

Austria . 

United  States.  .  .  . 

Sweden 

British  Empire  .  .  . 

Sweden 

France . 

Switzerland 

Italy . 

Switzerland  and 

Spain 

Rumania . 

Switzerland 

Greece . 

Spain 

Portugal . 

Spain 

Japan  . 

Spain 

Morocco . 

Netherlands 

Egypt . 

Netherlands 

Russia  . . 

Denmark 
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Interests  of 

In 

Protected  by 

Germany . 

United  States  .  .  . 

Switzerland 

Great  Britain  .  .  . 

Switzerland 

France  . 

Switzerland 

Italy . 

Switzerland 

Rumania . 

Switzerland 

Tunis . 

Switzerland 

Cuba . 

Spain 

Portugal . 

Spain 

Guatemala . 

Spain 

Panama . 

Spain 

Gibraltar . 

Spain 

Porto  Rico . 

Spain 

Hawaiian  Islands  .  . 

Spain 

China . 

Netherlands 

Morocco  . 

Netherlands 

Tangier . 

Netherlands 

Brazil . 

Netherlands 

Greece . 

Netherlands 

Indo-China  .... 

Netherlands 

Russia  . 

Sweden 

Egypt  . 

Sweden 

Bulgaria . 

Great  Britain  .  .  . 

Sweden 

France  . 

Spain 

Italy . 

Spain 

Rumania . 

Switzerland 

Russia  . 

No  protecting  power 

Turkey  . 

Great  Britain  .  .  . 

Sweden 

France  . 

Spain 

Italy . 

Spain 

Russia  . 

Spain 

APPENDIX  III 


Partial  List  of  Foreign  Interests  Protected  by  the 
United  States  During  the  Period  Between  the 
World  Wars1 


Interests  of 

Place 

Approximate  dates 

Argentina  .... 

Rangoon  . 

1915-1923 

Saigon  . 

1923-1925 

Belgium . 

Tripoli . 

1936 

Bolivia . 

Calcutta . 

1930-1932 

Brazil . 

Singapore . 

1914-1930 

Colombo  . 

1914-1929 

Peking . 

1924 

Saigon  . 

1923-1925 

Valencia . 

1936-1939 

Bulgaria . 

Athens  . 

1920-1922 

Chile . 

Calcutta . 

1930-1932 

China . 

Colombia . 

Since  about  1929 

Dominican  Republic 

Since  about  1930 

Ecuador  . 

Since  about  1908 

Haiti . 

Since  about  1918 

Honduras . 

Since  about  1924 

Venezuela . 

Since  about  1936 

Chile . 

1909-1922 

Guatemala . 

1920-1934 

1  A  complete  tabulation  of  all  foreign  interests  protected  by  the  United  States 
during  the  period  between  the  two  World  Wars  would  require  many  pages.  A 
large  number  of  these  instances,  however,  were  of  short  duration  or  consisted  merely 
of  retaining  custody  of  small  amounts  of  property  without  the  performance  of  any 
other  protective  functions.  Many  such  cases  have  been  eliminated  from  the  above 
list,  which  is  designed  to  be  illustrative  rather  than  definitive.  The  data  have  been 
derived  from  an  informal  tabulation  based  on  official  materials  in  the  Department 
of  State,  but  the  dates  of  assumption  and  termination  are  only  approximate  for  a 
number  of  listings.  As  indicated  by  the  large  number  of  consular  posts  in  this  list, 
the  great  majority  of  these  instances  involved  consular  rather  than  diplomatic 
services. 
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Interests  of 

Place 

Approximate  dates 

Colombia  . 

Saigon . 

1922-1925 

Bolivia . 

1935-1936 

Peru . 

1933-1935 

Costa  Rica . 

Saigon . 

1923-1925 

Montreal . 

1930 

Cuba . 

Tirana . 

Algiers . 

Saigon . 

Tehran . 

Baghdad  . 

Monrovia . 

Wellington . 

Bangkok  . 

Intermittently  or  on  a 

Cartagena . 

i  continuing  basis 

Singapore . 

Rangoon . 

Alexandria . 

Malta . 

Tangier . 

Georgetown  .... 

Soerabaya  . 

Batavia . 

since  about  1899 

Denmark . 

Maracaibo . 

1906-1922 

Bangkok  . 

1927-1929 

Hankow  . 

1927-1928 

Dominican  Republic  . 

Rangoon  . 

1916-1925 

Montevideo  .... 

1920-1924 

France  . 

Port  Limon  .... 

1918-1921 

Germany . 

Barbados . 

Taken  over  at  out- 

Belize . 

break  of  World  War 

Kingston . 

•  I;  not  clearly  relin- 

Trinidad  . 

quished  until  1924- 
1927 

Great  Britain  .... 

Constanza . 

1922 

Martinique  .... 

1924 

Honduras . 

1924 

Dominican  Republic 
(Puerto  Plata) 

1927-1928 
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Interests  of 


Hungary  . 


Iran  .  .  . 
Italy  .  .  . 

Mexico  .  . 
Netherlands 

Norway .  . 

Panama  . 


Place 


Dominican  Republic 
Haiti  .  . 

Hong  Kong 
Costa  Rica 
Guatemala 
Honduras 
Karachi  . 

Honduras 
Nairobi  . 

Caracas  . 

Vera  Cruz 
Iran .  .  . 

Canton  . 
Maracaibo 
Barranquilla 
Tampico  . 

Algiers .  . 

Colombo  . 

Belize  .  . 

Shanghai. 

Tientsin  . 

Chefoo .  . 


Approximate  dates 


1925 

1925 
1924- 
1924- 

1926 

1925 
1928- 
1924- 

1920- 

1923- 

1924- 

1921- 

1927 
1906- 
1918- 

1926 


•1935 

1936 


•1929 

■1925 

•1925 

1933 

•1925 

•1927 

-1924 

-1924 


Alexandria 
Port  Said . 
Bombay  . 
Calcutta  . 
Karachi  . 
Tehran  . 
Dairen .  . 
Belfast  .  . 


As  of  1941;  intermit¬ 
tently  or  on  a  con¬ 
tinuing  basis  at  most 
of  these  posts  since 
before  World  War  I 


Spain 

Sweden 


Jerusalem  . 
Penang  .  . 
Istanbul  .  . 
Johannesburg 
Amoy  .  .  . 
Hong  Kong 
Batavia  .  . 
Peiping  .  . 


1926-1927 

1922-1924 

1927 

1937 
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Interests  of 

Place 

Approximate  dates 

Switzerland . 

Cairo . 

1914-1926 

Shanghai . 

1921 

Kobe . 

1914-1925 

Nagasaki . 

1916-1925 

Port  Said . 

1920-1926 

Bangkok  . 

1916-1932 

Turkey . 

Malta . 

1914-1929 

Madras . 

1914-1923 

Venezuela  .  .  .  .  ; 

Mexico  City  .... 

1923-1933 

Georgetown  .... 

1923 

APPENDIX  IV 


Belligerent  Interests  Protected  by  the  United  States 

in  World  War  II 


[Based,  on  a  tabulation  prepared  in  May  1941  in  the  Special  War  Prob¬ 
lems  Division  of  the  Department  of  State ) 

1.  American  Embassy,  Berlin  (Covering  Germany  and  German- 
occupied  Poland,  Bohemia,  and  Moravia)  : 

(a)  Great  Britain,  including  India,  overseas  possessions,  and 

mandated  territories 

( b )  Australia 

( c )  New  Zealand 

(d)  Canada 

(e)  France 
(/)  Belgium 

( g )  Luxembourg 

(h)  Union  of  South  Africa 

2.  American  Consular  Offices  in  Belgium: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Union  of  South  Africa 

(c)  France 

(d)  Australia 

(e)  Canada 

(/)  Luxembourg 
(g)  New  Zealand 

3.  American  Consular  Offices  in  the  Netherlands: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Australia 

( c )  Union  of  South  Africa 

(d)  France 

(e)  Belgium 

(/)  Egypt 

( g )  Canada 

[h)  New  Zealand 
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4.  American  Legation,  Copenhagen: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Australia 

( c )  Canada 

( d )  Union  of  South  Africa 

(e)  France 
(/)  Belgium 

(g)  New  Zealand 

5.  American  Consular  Offices  in  Norway: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Australia 

( c )  Canada 

( d )  Union  of  South  Africa 

( e )  France 
(/)  Belgium 

( g )  New  Zealand 

6.  American  Consulate,  Luxembourg: 

(a)  Belgium 

( b )  France 

(c)  Great  Britain,  including  overseas  possessions 

( d )  Canada 

(e)  New  Zealand 

(/)  Union  of  South  Africa 
(g)  Australia 

7.  Office  of  American  Embassy,  Paris  (for  occupied  France) : 

(a)  Australia 

( b )  Belgium 

(c)  Great  Britain,  including  overseas  possessions 

( d )  Canada 

( e )  Luxembourg 
(/)  New  Zealand 

( g )  Union  of  South  Africa 

8.  American  Embassy,  Vichy  ( for  unoccupied  France  and  Monaco) 

(a)  Australia 

( b )  Great  Britain,  including  overseas  possessions 

( c )  Canada 

(d)  New  Zealand 

( e )  Belgium 

(/)  Luxembourg 
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9.  American  Embassy,  Rome: 

(а)  Australia 

(б)  Belgium 

(c)  Great  Britain,  including  overseas  possessions 

(d)  Canada 

( e )  Egypt 
(/)  France 

( g )  New  Zealand 

( h )  Norway 

(i)  Union  of  South  Africa 

10.  American  Consulate,  Lagos: 

(a)  Italy 

11.  American  Consulate  General,  Casablanca: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

( d )  Belgium 

( e )  Australia 

12.  American  Consulate  General,  Algiers: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

(c)  New  Zealand 

( d )  Australia 

( e )  Belgium 

(/)  Luxembourg 

13.  American  Consulate,  Tunis: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

( d )  Australia 

( e )  Belgium 

14.  American  Consulate,  Martinique: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

( d)  Australia 

(e)  Belgium 
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15.  American  Consulate,  Saigon: 

{a)  Belgium 

16.  American  Consulate,  Dakar: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

( d )  Australia 

( e )  Belgium 

17.  American  Consulate,  Trinidad: 

(a)  France 

18.  American  Consulate  General,  Beirut: 

(a)  Belgium 

( b )  Great  Britain 

( c )  New  Zealand 

( d )  Australia 

( e )  Canada 

(/)  Netherlands 

19.  American  Legation,  Bucharest: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

(d)  Australia 

( e )  Union  of  South  Africa 
(/)  Belgium 

( g )  Yugoslavia 

20.  American  Legation,  Sofia: 

(a)  Great  Britain,  including  overseas  possessions 

(b)  Canada 

(c)  New  Zealand 

(d)  Australia 

( e )  Union  of  South  Africa 
(/)  Belgium 

( g )  Netherlands 

( h )  Yugoslavia 

(i)  Greece 

(;)  Luxembourg 
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21.  American  Legation,  Budapest: 

(a)  Great  Britain 

( b )  Australia 

(c)  Canada 

( d )  Union  of  South  Africa 

( e )  Belgium 

(/)  New  Zealand 

( g )  Yugoslavia 

22.  American  Legation,  Athens: 

(a)  Great  Britain 

( b )  Australia 

(c)  Canada 

( d )  Union  of  South  Africa 

( e )  Belgium 

(/)  Egypt  (provisionally) 

23.  American  Consulate,  Salonika: 

(a)  Great  Britain 

( b )  Australia 

(c)  Canada 

( d )  Union  of  South  Africa 

(e)  Yugoslavia 
(/)  New  Zealand 

24.  American  Legation,  Belgrade: 

( a )  Great  Britain 

( b )  New  Zealand 

( c )  Australia 

( d )  Canada 

( e )  Union  of  South  Africa 
(/)  France 

(g)  Belgium 

( h )  Egypt  (provisionally) 

(i)  Greece  (provisionally) 

25.  American  Embassy,  Moscow: 

(a)  Belgium 
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Foreign  Interests  Relinquished  by  the  United  States 
to  Switzerland  in  December  1941 

[Based,  on  Department  of  State  press  release  no.  649,  December  18, 

1941) 

American  Legation,  Sofia: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

( c )  New  Zealand 

( d )  Australia 

(e)  Union  of  South  Africa 
(/)  Belgium 

(g)  Netherlands 

( h )  Yugoslavia 

(i)  Greece 

(;)  Luxembourg 

American  Embassy,  Berlin 

(Covering  Germany  and  German-occupied  Poland, 
Bohemia,  Moravia,  Belgium,  Netherlands,  Norway,  Lux¬ 
embourg,  Paris  (for  occupied  France),  Salonika, 
Belgrade)  : 

(a)  Great  Britain,  including  India,  overseas  possessions,  and 
mandated  territories 

( b )  Australia 

(c)  New  Zealand 

( d )  Canada 

(e)  France 
(/)  Belgium 

( g )  Luxembourg 

( h )  Union  of  South  Africa 

(0  Egypt 

(;')  Panama  (at  Brussels) 

(k)  Haiti 
(Z)  Costa  Rica 
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American  Legation,  Budapest: 

(a)  Great  Britain 

( b )  Australia 

( c )  Canada 

( d )  Union  of  South  Africa 

( e )  Belgium 

(/)  New  Zealand 

( g )  Yugoslavia 

( h )  Greece  (custody  of  property  only) 

American  Embassy,  Rome 

(Covering  Athens)  : 

(a)  Australia 

( b )  Belgium 

(c)  Great  Britain,  including  overseas  possessions 

( d )  Canada 

( e )  Egypt 
(/)  France 

(g)  New  Zealand 

( h )  Union  of  South  Africa 

(i)  Norway 
(;)  Haiti  ' 

( k )  Luxembourg 

American  Legation,  Bucharest: 

(a)  Great  Britain,  including  overseas  possessions 

( b )  Canada 

(c)  New  Zealand 

( d )  Australia 

( e )  Union  of  South  Africa 
(/)  Belgium 

( g )  Yugoslavia 

( h )  Greece 

(i)  China  (informal) 

American  Consulate,  Saigon: 

(a)  Belgium 

(b)  Yugoslavia 

( c )  China 

(d)  Cuba 

( e )  Portugal 
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American  Consulate,  Hanoi: 

(a)  Belgium 

( b )  Yugoslavia 

( c )  China 

American  Legation,  Bangkok : 

(a)  Cuba 

American  Consulate,  Chefoo: 

(a)  Panama 

American  Consulate,  Dairen: 

(a)  Panama 

American  Consulate  General,  Shanghai: 
(a)  Panama 

American  Consulate  General,  Tientsin: 
(a)  Panama 

American  Consulate,  Lagos: 

( a )  Italy 
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Foreign  Interests  Protected  by  the  United  States  as 

of  January  1944 

( From  the  Department  of  State  Bulletin,  March  18, 1944, 

pp.  268-269 ) 

A.  Diplomatic  and  Consular  Representation: 

Of  Australian  interests  in — 

Finland 
French  Guiana 
Martinique  and  Guadeloupe 
Of  Belgian  interests  in — 

Finland 
French  Guiana 
Martinique  and  Guadeloupe 
Of  Brazilian  interests  in — 

International  Zone  of  Tangier 
Of  British  interests  in — 

Finland 
French  Guiana 
Martinique  and  Guadeloupe 
Of  Canadian  interests  in — 

Finland 
French  Guiana 
Martinique  and  Guadeloupe 
Of  Costa  Rican  interests  in — 

Sweden  (consular  services  not  performed  in  connection 
with  such  representation  since  Costa  Rica  maintains 
consular  offices  in  Sweden) 

Of  Cuban  interests  in — 

International  zone  of  Tangier 
Of  Haitian  interests  in — 

Finland 
Great  Britain 
Ireland 
Portugal 
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A.  Diplomatic  and  Consular  Representation — Continued 

Of  Haitian  interests  in — Continued 
Spain 
Sweden 

Turkey  (not  yet  definitive) 

Of  New  Zealand  interests  in — 

Finland 
French  Guiana 
Martinique  and  Guadeloupe 
Of  South  African  interests  in — 

Finland 

Of  Swiss  interests  at — 

Barbados,  West  Indies 
Hamilton,  Bermuda 
Nassau,  Bahamas 
Of  Yugoslav  interests  in — 

Aden,  Arabia  (consular  district  of) 

Finland 

French  Guiana 

Martinique  and  Guadeloupe 

B.  Performance  of  Consular  Services  Only: 

For  Cuba  at — 

Algiers,  Algeria 
Tehran,  Iran 
Baghdad,  Iraq 
Monrovia,  Liberia 
Wellington,  New  Zealand 
For  Haiti  in — 

Kingston,  Jamaica  (consular  district  of) 

For  Panama  at — 

Algiers,  Algeria 
Belize,  British  Honduras 
Colombo,  Ceylon 
Alexandria,  Egypt 
Port  Said,  Egypt 
Suez,  Egypt 
Bombay,  India 
Calcutta,  India 
Karachi,  India 
Tehran,  Iran 
Belfast,  Northern  Ireland 
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B.  Performance  of  Consular  Services  Only — Continued 
For  Panama  at — Continued 
Jerusalem,  Palestine 
Istanbul,  Turkey 

Johannesburg,  Union  of  South  Africa 
For  Peru  at — 

Corumba,  Brazil 


C.  Extension  of  Good  Offices: 

For  China  in — 

Colombia 

Dominican  Republic 
Ecuador 
Haiti 
Honduras 
Venezuela 
For  Colombia  at — 

Istanbul,  Turkey  (occasional  services  for  Colombian 
nationals  when  requested  by  Colombian  Government 
through  Department) 

For  Iceland  at — 


Algiers,  Algeria 
Chungking,  China 
Tehran,  Iran 


occasional  services  for  Icelandic  na¬ 
tionals  when  requested  by  Icelandic 
Government  through  Department 

For  the  Netherlands  at — 

Cartagena,  Colombia  (issuance  of  bills  of  health  to  ships 
proceeding  to  certain  Netherlands  ports) 

Cayenne,  French  Guiana 
For  Switzerland  in — 

Tahiti  (occasional  services  for  Swiss  nationals  when  re¬ 
quested  by  Swiss  Legation,  Washington,  through 
Department) 

Afghanistan  ( Swiss  nationals  may,  if  they  so  desire,  apply 
to  American  Legation,  Kabul,  for  protection) 


D.  Channel  of  Communication  with  Swiss  Government  in  Con¬ 
nection  with  Representation  by  Switzerland  of  the 
Interests  in  Enemy  Territory  of: 

Costa  Rica 
El  Salvador 
Guatemala 
Honduras 
Nicaragua 
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Powers  Protecting  Enemy  Interests  in  the  United 
States  During  World  War  II 


Belligerent 

Protecting 

power 

Bulgaria 

Switzerland 

Germany 

Switzerland 

Hungary 

Sweden 

Italy 

Switzerland 

Japan  (in  conti- 

nental  United 

States) 

Until  March 

Spain 

1945 

After  June 

Switzerland 

1945. 

Belligerent 

Protecting 

power 

Japan  (in  Ameri- 

Switzerland 

can  Samoa). 
Japan  (in  Terri- 

Sweden 

tory  of  Hawaii) . 
Rumania 

Sweden 
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Foreign  Interests  Protected  by  Switzerland 
as  of  December  1942 

[From  the  Rapport  du  Conseil  Federal  sur  sa  gestion  en  1942,  pp. 
18-19) 

Germany : 

In  the  United  States  of  America,  the  British  Empire  [with  the  ex¬ 
ception  of  the  Union  of  South  Africa,  Rhodesia  and  Palestine],  Haiti, 
the  Netherlands  West  Indies,  Iraq,  Syria  and  Lebanon. 

United  States  of  America: 

In  Germany,  Bulgaria,  Denmark,  Hungary,  Indo-China,  Italy, 
Japan  and  occupied  China,  Rumania,  Thailand,  France. 

Brazil: 

In  Denmark. 

Bulgaria: 

In  the  United  States  of  America,  Egypt,  the  British  Empire. 
Colombia: 

In  Germany,  France,  Italy,  Japan. 

Costa  Rica: 

In  Germany. 

Cuba: 

In  Germany,  France,  Italy,  Japan. 

Dominican  Republic: 

In  Germany,  Italy,  Japan. 

Egypt : 

In  Germany,  Bulgaria,  Finland,  France,  Hungary,  Italy,  Japan, 
Rumania. 

British  Empire: 

In  Germany,  Bulgaria,  occupied  China,  France,  Hungary,  Indo- 
China,  Italy,  Japan,  Rumania,  Thailand. 

Ecuador: 

In  Germany,  Italy. 
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France: 

In  South  Africa,  the  United  States  of  America,  Egypt,  Iran. 
Guatemala  : 

In  Germany,  France,  Italy,  Japan. 

Haiti: 

In  Germany,  France,  Italy. 

Iran: 

In  Germany,  France,  Italy. 

Italy  : 

In  the  United  States  of  America,  Brazil,  Egypt,  the  British  Empire 
[with  the  exception  of  Canada,  British  India,  Somaliland  and  the 
Sudan],  Haiti,  Iran,  Mexico,  Nicaragua,  Syria  and  Lebanon,  Vene¬ 
zuela. 

Japan: 

In  Egypt,  Great  Britain,  the  following  British  colonies:  the  Fiji  Is¬ 
lands  and  other  Possessions  in  the  Western  Pacific,  Kenya,  Uganda, 
Tanganyika  and  Zanzibar.  In  the  Dominions  of  Australia  and  New 
Zealand.  In  the  Dutch  West  Indies.  In  the  American  Possessions  in 
the  Pacific. 

Nicaragua  : 

In  Germany,  Italy,  Japan. 

Panama: 

In  Germany,  Italy,  Japan  and  occupied  China. 

Netherlands  : 

In  occupied  China. 

Peru: 

In  Germany,  Italy. 

Rumania: 

In  Egypt. 

El  Salvador : 

In  Germany,  Italy. 

Thailand: 

In  the  British  Empire,  the  Dutch  West  Indies. 

Uruguay: 

In  Germany,  Hungary,  Italy. 

Venezuela: 

In  Germany,  Italy,  Japan. 
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Foreign  Interests  Protected  by  Sweden 
as  of  June  1944 

[Based,  on  an  official  tabulation  in  the  Department  of  State) 


Interests  of 

Protected  in 

Interests  of 

Protected  in 

Argentina 

Japan 

Japan — Con. 

Hawaii 

Germany 

Union  of  South 

Belgium 

Japan 

Africa 

Thailand 

China 

Denmark 

Bolivia 

Japan 

Mexico 

Germany 

Bulgaria 

Iran 

Italy 

Denmark 

Union  of  Soviet 

Japan 

Socialist  Re- 

Netherlands 

Denmark 

publics 

Germany 

Finland 

Union  of  Soviet 

Italy 

Socialist  Re- 

France  (unoc- 

publics 

cupied) 

Great  Britain 

Rumania 

Egypt 

Hungary 

Greece 

Germany 

Finland 

Honduras 

Japan 

Japan 

Iran 

Bulgaria 

Thailand 

Rumania 

Norway 

Denmark 

Hungary 

France  (unoc- 

Iceland 

Germany 

cupied) 

Italy 

Thailand 

Japan 

India 

Rumania 

Great  Britain 

Ceylon 

United  States 

Burma 

Brazil 
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Interests  of 

Protected  in 

Interests  of 

Protected  in 

Slovakia 

Union  of  Soviet 
Socialist  Re¬ 
publics 

Iran 

Germany 

France  (colonies 
and  mandates 
except  Moroc¬ 
co) 

Union  of  So- 

Germany 

Egypt 

viet  Social- 

Hungary 

Iceland 

ist  Repub- 

Slovakia 

Iran 

lies 

Denmark 

Mexico 

Finland 

Rumania 

Italy 

France  (unoc¬ 
cupied) 

Hungary 

Great  Britain 
Iran 

United  States 
Egypt 

Brazil 

Paraguay 

Uruguay 
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Foreign  Interests  Protected  by  Spain 
as  of  June  1944 

( Based  on  an  official  tabulation  in  the  Department  of  State ) 


Interests  of 

Protected  in 

Interests  of 

Protected  in 

Germany 

Bolivia 

Japan — Con. 

El  Salvador 

Brazil 

Venezuela 

Colombia 

Bolivia 

Costa  Rica 

Paraguay 

Cuba 

Brazil 

Dominican  Re- 

Peru 

public 

Rumania 

Palestine 

Ecuador 

France 

Palestine 

Guatemala 

Italy 

Algeria 

Honduras 

Bolivia 

Nigeria 

Morocco  (Casa- 

Palestine 

blanca) 

Panama 

Gibraltar 

Paraguay 

India 

Peru 

Palestine 

El  Salvador 

Paraguay 

Union  of  South 

Peru 

Africa 

Uruguay 

Uruguay 

Ecuador 

Venezuela 

Costa  Rica 

Japan 

Canada 

Cuba 

Colombia 

Guatemala 

Cuba 

Panama 

Ecuador 

El  Salvador 

United  States 

French  West  Af- 

- 

Panama 

rica  (Dakar) 
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Payment  of  Financial  Assistance  to  American  Na¬ 
tionals  Through  Swiss  Representatives  in  World 
War  II 

( Enclosure  to  the  Circular  Instruction  from  the  Secretary  of  State  to 
all  American  Diplomatic  and  Consular  Officers,  Foreign  Service 
Serial  no.  109,  dated  January  22,  1944,  MS.,  file  340.1 1 15A/3344B) 

1.  To  lighten  the  burden  of  work  and  the  expense  involved  in  making 
individual  payments,  whether  from  official  relief  or  pension  funds  or 
from  private  funds,  to  American  nationals  in  territories  where  the  in¬ 
terests  of  the  United  States  are  represented  by  Switzerland,  the  United 
States  Government  proposes  that  Swiss  representatives  charged  with 
such  representation  make  no  distinction  between  the  several  kinds  of 
payments  in  advancing  funds  to  American  nationals  found  to  be  in  need. 
All  such  American  nationals  able  to  qualify  for  financial  assistance  in 
accordance  with  the  rules  hereinafter  stated  will  be  entitled  to  receive 
from  the  Swiss  representatives  monthly  payments  corresponding  to  their 
established  needs  up  to  the  maxima  hereinafter  set  forth  in  a  tentatively 
established  scale.  From  time  to  time,  the  scale  will  be  revised  upward  or 
downward  upon  the  basis  of  such  recommendations  as  may  be  made  by 
Swiss  representatives  charged  with  the  representation  of  the  interests 
of  the  United  States.  It  would  be  of  great  assistance  to  the  Department 
if  upon  recommending  increases  in  the  maxima,  the  Swiss  representatives 
would  furnish  cost  of  living  statistics  (current  market  prices)  showing 
in  each  instance  the  rise  in  the  cost  of  staples  in  comparison  with  a 
previous  period.  All  recipients,  with  the  exceptions  specified  below, 
will  be  limited  to  the  maximum  monthly  payments  for  their  place  of 
residence,  regardless  of  their  ability  to  repay  to  this  Government  amounts 
greater  than  the  sums  advanced.  Furthermore,  the  financial  assistance 
herein  authorized  is  intended  entirely  to  supplant  the  transfer  of  any 
other  funds  to  the  American  nationals  concerned.  It  is  realized  that  a 
limitation  upon  the  amount  that  American  nations  may  expend  in 
enemy  territory,  even  from  their  own  resources,  will  entail  some  hard- 
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ship.  The  conservation  of  foreign  exchange,  however,  is  an  essential 
factor  in  the  present  economic  policy  of  the  United  States  and  it  is  ex¬ 
pected  that  Americans  everywhere  will  willingly  share  with  those  in  the 
armed  forces  the  sacrifices  that  must  be  made  in  winning  the  war. 

2.  The  maxima  may  be  exceeded  to  meet  such  extraordinary  ex¬ 
penditures  as  may  be  essential  to  the  health  or  safety  of  American  na¬ 
tionals  for  medical,  surgical,  or  dental  care,  for  hospitalization,  for  rea¬ 
sonable  legal  defense  against  political  or  criminal  charges,  or  for  a  decent 
though  modest  burial  where  such  is  not  provided  by  friends  or  relatives 
nor  by  the  local  authorities.  This  paragraph  may  be  interpreted  to 
cover  also  reasonable  rental  charges  for  graves,  burial  niches,  or  other 
repositories  of  the  ashes  or  remains  of  American  nationals  in  enemy  terri¬ 
tory,  provided  that  the  payment  of  such  charges  is  essential  to  the  un¬ 
disturbed  tenure  of  such  places  of  burial.  Payment  should  be  made  only 
after  submission  of  each  case  for  approval  by  the  Department,  which  will 
notify  the  nearest  of  kin  if  names  and  addresses  are  furnished  and  will 
authorize  payment  if  the  necessary  funds  are  deposited  with  the  De¬ 
partment.  Subject  likewise  to  the  approval  of  the  Department  in  each 
instance,  such  charges  may  be  paid  to  protect  the  places  of  burial  of 
stateless  persons  closely  related  to  American  nationals  able  to  establish 
that  they  have  previously  paid  such  charges. 

3.  Payments  should  be  made  against  receipts  in  quadruplicate  em¬ 
bodying  promises  to  repay  without  interest  the  sums  advanced.  With 
respect  to  mentally  deficient  American  nationals,  it  is  presumed  that 
their  guardians  or  members  of  their  families  will  usually  be  able  to  exe¬ 
cute  the  receipt  forms.  It  is  desirable  that  the  receipts,  of  which  a 
specimen  is  transmitted  herewith,  be  plainly  marked,  “Original”, 
“Duplicate”,  “Triplicate”,  and  “Quadruplicate”.  The  original  and 
duplicate  should  be  forwarded  to  the  Department,  the  triplicate  retained 
by  the  Legation,  and  the  quadruplicate  retained  by  the  Swiss  Govern¬ 
ment  or  its  representatives,  as  the  Swiss  Government  may  determine. 
It  is  suggested  that  receipt  forms  be  printed  in  small  type  and  on  light¬ 
weight  paper.  Their  cost  is  a  proper  charge  against  the  funds  of  the 
United  States  Government.  It  is  assumed  that  the  Swiss  Government 
will  have  such  forms  printed  in  Switzerland,  but  they  may  also  be  printed 
locally,  wherever  it  may  prove  impracticable  for  Swiss  representatives 
to  procure  the  forms  from  Switzerland. 

4.  Receipts  should  indicate  the  evidence  of  American  nationality 
borne  by  recipients  of  payments  and  the  names  and  addresses  of  per- 
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sons,  firms,  or  organizations,  if  any,  to  whom  the  United  States  Govern¬ 
ment  may  look  for  reimbursement  of  the  sums  advanced.  Recipients 
of  payments  may  attach  to  the  original  receipt,  checks,  or  other  nego¬ 
tiable  instruments  payable  to  the  Treasurer  of  the  United  States,  in 
amounts  that  cover  partially  or  fully  the  sums  received,  upon  the  under¬ 
standing  that  the  obligation  to  repay  such  sums  will  not  be  discharged 
until  the  Treasurer  of  the  United  States  actually  receives  full  repay¬ 
ment  in  legal  tender  of  the  United  States. 

5.  The  Department  will  inform  interested  persons  in  the  United 
States  of  its  willingness  to  accept  private  deposits  to  be  used  either  to 
reimburse  the  Government  for  sums  advanced  to  American  nationals 
in  territories  where  the  interests  of  the  United  States  are  represented  by 
Switzerland,  or  to  be  held  as  a  reserve  against  which  such  advances  may 
be  charged  upon  the  receipt  of  evidence  of  payment  to  beneficiaries. 
Such  deposits  will  be  held  by  the  Department  until  the  receipts  of  the 
beneficiaries  are  received  in  the  Department.  The  receipts  (and  the 
promissory  notes  embodied  in  them)  will  thereupon  be  canceled  and 
forwarded  to  the  depositors  of  the  funds,  and  sums  corresponding  to 
the  amounts  shown  by  the  receipts  to  have  been  advanced  will  at  the 
same  time  be  transferred  from  the  special  deposits  to  the  credit  of  the 
Treasurer  of  the  United  States.  If  any  private  deposit  is  insufficient  to 
discharge  in  full  the  obligation  of  a  beneficiary  in  whose  behalf  the  de¬ 
posit  is  made  it  will  be  applied  against  the  indebtedness,  the  promissory 
note  will  be  appropriately  endorsed,  and  the  depositor  so  informed. 
Notes  accompanied  by  negotiable  instruments  will  be  canceled  upon  the 
receipt  by  the  Treasurer  of  the  United  States  in  legal  tender  of  the 
United  States  of  full  repayment  of  the  sums  advanced  and  will  then  be 
held  in  the  Department’s  files  at  the  disposition  of  the  payer.  Notes  not 
redeemed  in  any  of  the  above-mentioned  ways  will  be  held  until  even¬ 
tually  repaid  by  the  actual  recipients  of  the  sums  advanced. 

6.  Swiss  representatives  charged  with  the  representation  of  the  inter¬ 
ests  of  the  United  States  may  explain  to  the  recipients  that  the  financial 
assistance  herein  provided  should  not  be  considered  as  public  bounty 
but  as  loans  from  public  funds  to  American  nationals  finding  themselves 
in  an  abnormal  position  by  reason  of  the  war.  It  is  accoidingly  ex¬ 
pected,  as  already  indicated,  that  all  sums  advanced  will  eventually  be 
repaid.  However,  the  ability  to  repay  is  not  an  indispensable  condi¬ 
tion  to  financial  assistance  and  American  nationals  able  to  qualify  theie- 
for  in  accordance  with  the  rules  hereinafter  stated  should  in  no  event 
be  refused  payments  simply  because  they  cannot  foresee  a  time  when 
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they  will  be  able  to  repay  the  sums  advanced.  When  a  recipient  of 
financial  assistance  offers  to  reimburse  the  United  States  Government  in 
foreign  currency  for  sums  previously  advanced  in  accordance  with  this 
instruction  it  is  requested  that  a  report  be  forwarded  to  the  Department 
covering  the  following  points:  (a)  The  Swiss  representative  should  in¬ 
dicate  in  his  report  the  source  from  which  the  formerly  destitute  Ameri¬ 
can  national  has  received  the  foreign  currency,  in  order  that  the  Depart¬ 
ment  may  consider  whether  the  funds  have  been  acquired  legitimately; 
(b)  The  obligation  being  payable  to  the  United  States  Government  in 
legal  tender  of  the  United  States,  each  advance  of  funds  in  foreign 
currency  should  be  listed  to  show  the  United  States  dollar  equivalent  at 
the  accounting  rate  of  exchange  prevailing  as  of  the  date  on  which  the 
funds  were  advanced  (that  is,  the  rate  prevailing  for  the  accounting  pur¬ 
poses  of  the  Swiss  representative  concerned;  usually  the  rate  at  which 
the  Swiss  representative  purchased  the  foreign  exchange  for  the  account 
of  the  representation  of  the  interests  of  the  United  States)  and  the  sum 
of  all  such  equivalents  will  represent  the  total  obligation  in  United 
States  dollars;  (c)  It  would  be  appreciated  if  the  Swiss  representative 
would  indicate  whether  in  connection  with  the  representation  of  the 
interests  of  the  United  States  he  could  reasonably  expect  to  expend 
within  a  brief  period  the  foreign  currency  so  offered;  (d)  The  report 
should  also  indicate  whether  the  Swiss  representative  will  be  permitted 
by  the  authorities  of  the  country  in  which  he  is  stationed  so  to  expend 
foreign  currency  received  in  reimbursement  of  previous  advances  of 
financial  assistance;  (e)  The  rate  of  exchange  prevailing  as  of  the  date 
when  reimbursement  is  offered  should  also  be  shown,  as  well  as  the  total 
amount  of  foreign  currency  offered  in  reimbursement  (whether  partial 
or  full  reimbursement  is  contemplated) ;  and  (f)  since  the  person  offer¬ 
ing  such  reimbursement  and  members  of  his  household  becomeTIm 
eligible  to  receive  further  financial  assistance,  unless  resumption  of  pay¬ 
ments  is  specifically  authorized  by  the  Department,  the  report  should 
indicate  that  financial  assistance  has  terminated.  Upon  the  receipt  of 
such  a  report,  the  Department  will  ascertain  from  its  records  whether 
the  obligation  has  already  been  discharged  in  the  United  States  either 
partially  or  in  full  and,  in  appropriate  instances,  will  authorize  the 
Swiss  representative  to  accept  reimbursement  in  foreign  currency  to 
such  extent  as  the  obligation  remains  undischarged. 

7.  Territories  where  the  interests  of  the  United  States  are  represented 
by  Switzerland  are  hereby  divided  into  ten  classes  and  the  basic  maxi- 
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mum  monthly  payment  for  an  adult  is  hereby  established  tentatively  for 
each  class  as  follows: 


Class  I 

. $60 

Class  VI  .  .  . 

...  $90 

Class  II 

. 65 

Class  VII  ..  . 

...  100 

Class  III 

70 

Class  VIII  .  .  . 

.  .  .  110 

Class  IV 

. 75 

Class  IX  ... 

...  120 

Class  V 

. 80 

Class  X  ... 

...  $90 

8.  In  a  single  household  with  more  than  one  adult  member  of  the 
family,  only  one  adult  may  receive  the  basic  maximum  monthly  pay¬ 
ment.  For  each  additional  adult  member  of  the  same  family  entitled 
to  receive  payments  the  monthly  payment  to  the  family  may  be  increased 
by  seventy-five  per  cent  (75  per  cent)  of  the  basic  maximum,  provided 
that  the  total  maximum  monthly  payment  for  all  of  the  adult  members  of 
the  same  family  entitled  to  receive  payments  shall  not  exceed  two  hun¬ 
dred  fifty  per  cent  (250  per  cent)  of  the  basic  rate.  The  monthly  pay¬ 
ment  for  the  family  may  be  further  increased  by  twenty-five  per  cent  ( 25 
per  cent)  of  the  basic  maximum  for  each  minor  member  of  the  family 
entitled  to  receive  payments,  provided  that  the  total  maximum  monthly 
payment  for  the  minor  members  of  the  same  family  entitled  to  receive 
payments  shall  not  exceed  seventy-five  per  cent  (75  per  cent)  of  the 
basic  maximum.  The  maximum  monthly  payment  for  a  single  family 
in  one  household  shall  not  exceed  three  hundred  and  twenty-five  per 
cent  (325  per  cent)  of  the  basic  maximum,  unless  in  special  cases,  such 
as  extraordinarily  large  families,  the  Swiss  representative  recommends 
to  the  Legation  at  Bern  and  receives  specific  exceptional  authority  to 
pay  a  larger  percentage  of  the  basic  maximum.  A  minor  entitled  to 
receive  payments  may,  if  not  living  with  an  adult  entitled  to  receive 
payments,  receive  up  to  the  basic  maximum  monthly  payment  pie- 
scribed  for  an  adult,  provided  that  only  one  minor  in  a  household  shall 
receive  such  treatment;  in  any  such  case,  younger  bi others  or  sisters  re¬ 
siding  with  such  a  minor  shall  be  considered  as  minor  members  of  the 
family.  It  is  emphasized  that  the  rates  of  payment  authorized  above 
are  maxima.  It  is  expected  that  whenever  possible  tne  actual  sums 
advanced  will  be  less  than  the  permitted  maxima,  and  such  advances 
should  in  no  event  be  more  than  enough  to  provide  for  minimum  es¬ 
sential  needs.  Whenever  a  payment  to  any  individual  exceeds  the  basic 
maximum,  the  receipt  should  indicate  in  detail  the  method  of  calculating 
the  sum  advanced,  whether  the  excess  is  attributable  to  the  fact  that 
the  payment  includes  authorized  financial  assistance  for  additional 
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members  of  the  family,  or  to  extraordinary  expenditures  authorized 
by  paragraph  two.  Monthly  payments  may  not  be  increased  to  dis¬ 
charge  indebtedness. 


9.  Territories  are  hereby  classified  tentatively  as  follows : 


Baltic  States  .  . 

Class  II 

Luxembourg  .  . 

Class  III 

Belgium  .  .  . 

Class  III 

Manchuria  .  . 

Class  II 

Bulgaria  .  .  . 

Class  VIII 

Monaco  .  .  . 

Class  VIII 

Burma  .... 

Class  III 

Netherlands  .  . 

Class  III 

China  .... 

Class  II 

Netherlands  In¬ 

Czechoslovakia 

Class  V 

dies  .... 

Class  I 

Denmark  .  .  . 

Class  V 

Norway  .  .  . 

Class  V 

France  .... 

Class  VIII 

Philippine 

French  Indo¬ 

Islands  .  .  . 

Class  III 

china  .... 

Class  III 

Poland  .... 

Class  II 

Germany  .  .  . 

Class  III 

Rumania  .  .  . 

Class  VIII 

Greece  .... 

Class  V 

Straits  Settle¬ 

Class  III 

Hong  Kong  .  . 

Class  I 

ments  .  .  . 

Hungary  .  .  . 

Class  VIII 

Thailand  .  .  . 

Class  III 

Italy  .... 

Class  VI 

Yugoslavia  .  .  . 

Class  III 

Japan  .... 

Class  III 

10.  Except  upon  the  specific  authorization  of  the  American  Legation 
at  Bern,  payments  may  be  made  only  to  persons  who,  upon  the  date  of 
the  severance  of  diplomatic  relations  (which  for  the  purpose  of  this 
instruction  is  considered  to  be  December  7,  1941),  were  in  possession  of 
valid  American  passports,  valid  American  certificates  of  registration,  or 
letters  from  American  diplomatic  or  consular  officers  informing  them 
that  their  applications  for  registration  had  been  approved  by  the  Depart¬ 
ment  for  a  period  extending  beyond  December  7,  1941.  Seamen’s  cer¬ 
tificates  issued  by  the  Insular  Collector  of  Customs  and  the  United  States 
High  Commissioner  at  Manila  are  also  acceptable  as  establishing  Philip¬ 
pine  citizenship.  Eligibility  to  financial  assistance  is  dependent  upon 
paragraphs  ten  and  eleven  of  this  instruction  and  not  upon  the  current 
validity  of  the  applicant’s  schutzpass  or  similar  documentation.  Once 
established,  eligibility  to  financial  assistance  continues  unless  the  bene¬ 
ficiary  performs  a  known  act  of  expatriation  or  some  other  adverse  reason 
for  termination  of  financial  assistance  is  known  to  the  Swiss  representa¬ 
tive,  the  Legation  at  Bern,  or  the  Department.  A  refusal  of  an  appli¬ 
cation  for  renewal  of  a  schutzpass  or  registration  would  of  course 
terminate  financial  assistance.  The  Department  has  also  decided  to  ter- 
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minate  financial  assistance  to  those  American  nationals  who  when  given 
an  opportunity  to  do  so  fail  to  return  to  the  United  States,  except  in  those 
rare  cases  in  which  the  Swiss  representatives  inform  the  Department 
that  in  their  opinion  the  individuals  offered  repatriation  are  physically 
unable  to  undertake  the  voyage  to  the  United  States.  In  cases  where 
the  Swiss  representative  is  not  satisfied  that  an  applicant  is  actually  phys¬ 
ically  unable  to  travel,  the  burden  of  proof  rests  with  the  applicant  who 
may,  if  he  or  she  so  desires,  present  a  medical  certificate  obtained  at  his 
or  her  own  expense,  for  the  consideration  of  the  Swiss  representative. 
For  that  purpose  the  Swiss  representative  may  prepare  a  list  of  reputable 
and  competent  physicians  to  whom  such  applicants  may  apply  for  exam¬ 
ination  and  the  necessary  certificates.  Refusal  of  repatriation  prior  to 
the  severance  of  relations  is  not  to  be  considered  as  a  criterion  in  deter¬ 
mining  eligibility  to  receive  financial  assistance,  except  so  far  as  such 
refusal  may  have  jeopardized  the  right  to  protection  or  may  have  indi¬ 
cated  an  absence  of  ties  with  the  United  States  (see  numbered  para¬ 
graph  eleven) .  In  view  of  the  Department’s  decision  to  defer  repatri¬ 
ation  from  the  Far  East  of  families  of  mixed  status  until  the  final 
exchange  and  to  avoid  unnecessary  separation  of  families,  bona  fide 
American  nationals  who  expect  to  be  accompanied  by  alien  members  of 
the  family  qualified  for  exchange  [that  is:  (a)  alien  spouses;  (b)  alien 
unmarried  minor  children;  (c)  alien  parents  where  presence  of  parent 
is  essential  for  the  welfare  of  the  child;  (d)  alien  medical  attendant  or 
nurse  (with  certain  exceptions)  where  the  presence  of  such  an  employee 
is  certified  by  a  responsible  medical  authority  as  essential  to  the  health 
of  the  traveler]  may  defer  their  departure  until  the  final  exchange  with¬ 
out  being  considered  to  have  refused  an  opportunity  for  repatriation, 
provided  that  in  each  instance  (A)  both  American  and  alien  members 
of  the  family  signify  a  definite  intention  to  proceed  to  the  United  States 
by  the  final  exchange  vessel  and  (B)  the  Swiss  representative  is  satisfied 
that  the  intention  is  genuine.  The  Department  wishes  to  emphasize 
that  it  is  always  of  paramount  importance,  and  especially  so  at  a  time 
when  our  country  is  at  war,  to  make  sure  not  only  that  applicants  for 
financial  assistance  are  technically  entitled  to  protection  and  assistance, 
but  that  their  loyalty  to  the  United  States  is  beyond  doubt.  The  Depart¬ 
ment  does  not  wish  Swiss  representatives  to  render  any  assistance  to 
persons  claiming  American  nationality  to  enable  them  to  engage  in  work 
in  industry  which  might  prove  helpful  to  the  war  effort  of  enemy  coun¬ 
tries  and  the  Department  desires  to  be  informed  of  the  names  of  any 
Americans  who  seek  such  assistance  with  a  statement  of  the  circum- 
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stances  of  each  case.  This  applies  to  any  activity  on  the  part  of  Ameri¬ 
can  nationals  which  contributes  either  directly  or  indirectly  to  the  enemy 
war  effort.  The  convention  relative  to  the  treatment  of  prisoners  of 
war,  signed  at  Geneva  on  July  27,  1929,  governs  the  labor  of  prisoners 
of  war  and,  by  extension  so  far  as  it  is  adaptable  to  civilians,  the  labor 
of  civilian  internees.  The  United  States  Government  will  interpose  no 
objection  if  civilian  internees  voluntarily  accept  offers  of  employment  so 
long  as  the  labor  performed  is  not  of  a  type  prohibited  by  Articles  3 1  and 
32  of  the  Convention.  It  is  not  possible  for  the  Department  to  deter¬ 
mine  in  advance  the  various  occupations  or  industries  that  might,  under 
“total  mobilization”,  contribute  to  the  enemy’s  war  effort.  The  Depart¬ 
ment  accordingly  wishes  to  receive  reports  of  decisions  taken  in  actual 
cases  for  its  consideration  and  will  notify  the  Legation  in  the  event  that 
it  takes  exception  to  the  decision  in  any  case  submitted. 

11.  Applications  for  payments  desired  by  persons  unable  under  the 
terms  of  the  preceding  paragraph  to  establish  their  claims  to  American 
nationality  should  be  referred  to  the  American  Legation  at  Bern,  which 
may,  at  its  discretion,  approve  or  disapprove  them.  In  reaching  its 
decisions,  the  Legation  should  be  guided  by  the  criteria  established  by 
the  Department’s  circular  instruction  of  August  12,  1941,  diplomatic 
serial  no.  3382,  concerning  advances  of  Government  funds  for  repatria¬ 
tion  purposes.  In  each  instance,  the  Legation  should  report  its  decision 
and  the  facts  of  the  case  to  the  Department  by  air  mail.  If,  upon 
receiving  such  a  report,  the  Department  wishes  to  reverse  the  Legation’s 
decision  (be  it  approval  or  disapproval  of  an  application),  it  will  so 
inform  the  Legation,  which  will  then  communicate  the  revised  decision 
to  the  Swiss  Government  for  the  guidance  of  the  appropriate  Swiss 
representative.  In  reviewing  the  decisions  submitted  by  the  Legation 
the  Department  may  find  it  appropriate  in  certain  cases  to  authorize  the 
use  of  private  funds  deposited  with  the  Department  on  behalf  of  an 
applicant  whose  claim  to  citizenship  is  merely  circumstantial  and  who 
is  therefore  not  eligible  to  advances  from  Government  funds.  In  such 
cases  the  Legation  will  be  directed,  if  it  perceives  no  objection,  to  request 
the  Swiss  Government  to  authorize  its  appropriate  representative  to 
make  subsistence  funds  available  to  the  applicant,  within  the  prescribed 
maxima  for  Government  funds  and  in  accordance  with  the  procedure 
applicable  thereto,  to  the  extent  only  that  private  funds  are  on  deposit 
on  the  applicant’s  behalf  with  the  Department. 

12.  Applications  referred  to  the  Legation  at  Bern  should  be  trans¬ 
mitted  by  mail  if  mail  communications  are  reasonably  expeditious. 
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Otherwise  they  may  be  transmitted  by  telegraph  at  the  expense  of  the 
United  States  Government,  in  which  event,  to  effect  an  economy,  several 
applications  should  be  grouped  in  one  telegram  stating  only  such  essen¬ 
tial  facts  as  the  name  and  the  place  and  date  of  birth  of  each  applicant 
and  a  brief  description  of  the  evidence  of  nationality  in  each  applicant’s 
possession.  Such  telegraphic  applications  should  be  followed  as  soon  as 
feasible  by  a  properly  documented  application  transmitted  by  mail. 
Approval  of  a  telegraphic  application  should  be  considered  provisional, 
pending  a  decision  upon  the  application  transmitted  by  mail.  Payments 
should  not  be  retroactive.  In  the  absence  of  circumstances  that  may  be 
found  by  the  Department  to  warrant  exceptional  consideration,  pay¬ 
ment  of  financial  assistance  should  commence  as  of  the  date  of  the 
application  upon  the  basis  of  which  the  applicant  is  found  to  be  qualified 
under  this  instruction  to  receive  such  assistance.  The  Department 
desires  to  have  a  record  of  each  person  claiming  American  nationality 
who  has  applied  for  financial  assistance,  whether  or  not  any  payments 
are  made.  An  effort  should  be  made,  therefore,  to  obtain  and  submit 
the  full  names  and  last  known  addresses  in  the  United  States  and  abroad 
of  all  persons  applying  for  financial  assistance,  with  pertinent  details 
concerning  their  alleged  American  nationality  and  the  names  and 
addresses  of  the  next  of  kin  or  other  references  in  the  United  States. 

13.  Aliens,  including  alien  spouses  and  alien  children  of  American 
nationals,  cannot  qualify  for  payments  from  funds  of  the  United  States 
Government  except  as  hereafter  indicated  in  this  paragraph  and  in  para¬ 
graph  15.  The  following  procedure  is  authorized  as  a  purely  tempo¬ 
rary  expedient  in  the  Far  East  pending  the  completion  of  the  exchanges : 
Notwithstanding  the  provisions  of  this  paragraph,  alien  members  of  a 
family  qualified  for  inclusion  in  an  exchange  (see  paragraph  10)  may, 
if  in  need  and  not  otherwise  provided  for,  receive  monthly  payments  in 
amounts  to  which  they  would  be  entitled  under  this  instruction  if  they 
were  American  nationals,  provided  that  in  each  instance:  (a)  the  alien 
member  of  the  family  signifies  or  has  signified  a  definite  intention  to 
proceed  to  the  United  States  by  the  final  exchange  vessel,  accompanying 
the  American  members  of  the  family;  (b)  the  Swiss  representative  is 
satisfied  that  the  intention  is  genuine;  and  (c)  the  American  member  of 
the  family  is  eligible  to  receive  financial  assistance.  Receipts  embodying 
promises  to  repay  should  be  executed  in  such  cases  by  the  American 
member  of  the  family,  if  possible;  otherwise  by  the  beneficiary.  All 
doubtful  cases  should  be  referred  to  the  Legation  at  Bern.  Reports 
analogous  to  those  requested  in  the  last  sentence  of  paragraph  12  should 


287 


APPENDIX  XI 

be  submitted  in  each  instance,  whether  financial  assistance  is  granted  or 
refused. 

14.  It  is  recognized  that  the  Swiss  representatives  charged  with  the 
representation  of  the  interests  of  the  United  States  may  find  it  neces¬ 
sary  to  make  payments  by  mail  to  American  nationals  residing  in  regions 
remote  from  the  offices  of  the  Swiss  representatives.  It  is  suggested  that 
receipts  might  be  obtained  by  mail  and  payments  effected  by  money 
orders.  Receipts  not  signed  in  the  presence  of  a  Swiss  representative 
should  if  possible  be  signed  in  the  presence  of  another  American  national 
and  should  in  any  event  bear  the  right  thumbprint  of  the  person  signing 
the  receipt. 

15.  Since  prisoners  of  war  and  interned  civilians  are  supported  by 
the  detaining  Power,  it  is  expected  that  payments  made  to  them  will 
generally  not  exceed  a  sum  sufficient  to  provide  spending  money  for  mis¬ 
cellaneous  personal  needs  not  supplied  by  the  detaining  Power.  (The 
American  P>.ed  Cross  is  studying  the  possibility  of  supplying  such  com¬ 
forts  free  of  charge.)  It  is  thought  that  a  maximum  monthly  payment 
of  ten  per  cent  ( 10%)  of  the  basic  maximum  rate  will  usually  be  suffi¬ 
cient  for  that  purpose.  If  it  is  established  that  the  needs  of  internees 
exceed  ten  per  cent  of  the  basic  maximum,  the  monthly  payments  to 
them  may  be  increased.  If  it  becomes  necessary  to  use  a  form  of  group 
receipt  for  such  payments,  it  is  hoped  that  the  form  may  be  drawn  up 
in  such  a  way  as  to  include  the  essentials  of  the  enclosed  standard  indi¬ 
vidual  receipt  form  previously  mentioned.  No  payments  will  be  made 
to  officers  or  to  persons  of  equivalent  status  held  as  prisoners  of  war,  who 
receive  pay  under  the  convention  relative  to  the  treatment  of  prisoners 
of  war,  signed  at  Geneva  on  July  27,  1929.  Paragraphs  10  to  13  inclu¬ 
sive  do  not  apply  to  prisoners  of  war.  If  in  need  any  member  of  the 
United  States  Army,  Navy,  Marine  Corps  or  Coast  Guard  detained  as  a 
prisoner  of  war  and  not  of  officer  or  equivalent  status  may  receive  small 
payments  of  spending  money  authorized  by  this  paragraph.  Vouchers 
covering  payments  to  prisoners  of  war  under  this  paragraph  should  bear 
the  notation  that  the  amount  is  to  be  charged  to  the  War  Department 
or  the  Navy  Department,  whichever  is  appropriate.  The  Department 
has  also  authorized  provisionally  the  granting  of  financial  assistance  to 
interned  merchant  seamen  ( including  aliens  having  the  status  of  Ameri¬ 
can  seamen)  on  the  same  basis  as  it  is  granted  to  prisoners  of  war. 

16.  In  view  of  previous  inquiries,  Swiss  representatives  may  be  in¬ 
formed  that,  for  the  purposes  of  this  instruction,  citizens  of  the  Com¬ 
monwealth  of  the  Philippines  are  considered  to  be  American  nationals. 
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However,  unless  such  nationals  are  able  to  qualify  for  payments  under 
numbered  paragraph  ten,  their  applications  should  be  referred  to  the 
Legation  at  Bern.  Except  in  the  case  of  a  Filipino  who  is  a  citizen  of  the 
United  States,  the  receipt  should  be  clearly  marked,  “Philippine 
Citizen”. 

17.  You  are  requested  to  communicate  to  the  Swiss  Foreign  Office 
the  substance  of  this  instruction  and  to  express  this  Government’s  hope 
that  the  appropriate  Swiss  representatives  will  be  informed  of  it  as  soon 
as  possible  by  mail,  wherever  that  would  be  reasonably  expeditious,  or 
by  telegraph,  as  will  doubtless  be  considered  desirable  with  respect  to  its 
transmission  to  the  Far  East.  Emergency  relief  payments  shall  cease  as 
soon  as  the  foregoing  wishes  of  this  Government  are  communicated  to 
the  Swiss  representatives  charged  with  the  representation  of  the  interests 
of  the  United  States,  with  the  exception  that  the  Swiss  representatives, 
for  a  further  period  of  two  months,  may  at  their  discretion  continue  to 
extend  emergency  relief  in  worthy  cases  of  nationals  unable  to  qualify  for 
immediate  payments  under  numbered  paragraph  ten  pending  the  receipt 
of  decisions  from  the  Legation  at  Bern  on  applications  referred  to  it 
under  numbered  paragraph  eleven.  In  particular,  sympathetic  consid¬ 
eration  might  be  given  to  such  cases  as  involve  nationals  able  from 
resources  in  the  United  States  to  reimburse  the  sums  advanced  during 
that  period. 

18.  From  such  credits  as  the  Department  will  from  time  to  time  estab¬ 
lish  for  the  representation  by  Switzerland  of  the  interests  of  the  United 
States,  you  are  authorized  and  requested  to  make  block  allotments  to  the 
Swiss  Government  in  the  amounts  estimated  to  be  necessary  for  expendi¬ 
tures  attributable  to  such  representation,  including  payments  herein 
authorized.  It  is  assumed  that  such  funds  will  in  turn  be  allotted  by  the 
Swiss  Foreign  Office  in  the  manner  indicated  in  numbered  paragraph 
eight  of  your  telegram  no.  221  of  January  22. 

19.  At  such  time  as  this  Government’s  policy  may  be  determined  with 
respect  to  any  special  categories  of  payments  not  authorized  by  this 
instruction,  further  instructions  will  be  issued. 
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Accounts,  expense  of  protection, 
rendered  to  Department  of 
State,  91,  168,  169-170,  278. 

Adee,  A.  A.,  Assistant  Secretary  of 
State,  on  good  offices  for 
Venezuela  (1906),  83. 

Administrative  procedures,  inter¬ 
national  uniformity,  154. 

Agent : 

Definition,  46  n. 

Historical  usage,  45,  137-138. 

Alien  Property  Custodian,  control 
of  property  of  enemy  aliens, 
200,  206. 

Aliens : 

Employment  in  U.S.  Foreign 
Service,  U.S.  Minister  to 
Turkey  (1894,  quoted), 
17. 

International  standards  of  treat¬ 
ment,  144-145. 

Local  power,  responsibility  for, 
143-146. 

Relief  and  pensions  for,  limi¬ 
tations,  218,  284,  286-287. 

Aliens,  enemy: 

Employed  by  protecting  power, 
174. 

Expulsion  from  France  in 
Franco  -  Prussian  War, 
41-44. 

American  Academy,  custody  in 
war,  192. 

American  churches  in  Europe, 
custody  in  war,  192. 


American  republics : 

Sovereignty  not  impaired  by 
protection,  121. 

Swiss  protection  of,  in  World 
War  II,  211. 

U.S.  good  offices  for  Chinese  in, 
124,  152. 

U.S.  instruction  to  Foreign 
Service  officers,  and  re¬ 
quests  for  British  aid  in 
protection  of  persons,  121. 

American  School  at  Tokyo,  cus¬ 
tody  in  war,  193. 

Anderson,  Chandler  P.,  Legal 
Adviser  to  American  Em¬ 
bassy  at  London,  efforts  for 
prisoners  of  war,  95-98. 

Anglican  Church  at  Trieste,  cus¬ 
tody  in  war,  191,  193. 

Archives : 

British : 

Custody  in  Brazil  and  Bo¬ 
livia,  29,  75. 

Violation  by  Turkey  and  by 
Germany,  93,  186. 

Custodianship,  Foreign  Service 
Regulations  (quoted), 
181-182. 

Custody  in  war,  28,  29,  90-91, 
181,  186,  188. 

French: 

U.S.  custody  in  Mexico  and 
Venezuela,  31,  32,  80. 
Violation  by  Turkish  officials, 
93. 
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Archives — Continued. 

German,  custody  in  U.S.  Lega¬ 
tion  in  France,  40. 

Portuguese,  in  custody  of  U.S. 
Consul  at  Saigon,  French 
Indochina,  178. 

Relinquishment  of  foreign  in¬ 
terests  files,  88,  156. 

Respected  by  local  power,  14. 

Spanish,  in  U.S.  custody  in 
Spanish  -  American  War, 
161. 

U.  S.: 

Custody  in  Mexico,  Vene¬ 
zuela,  and  Germany,  28, 
83,  173. 

Violation  by  Germany,  Italy, 
and  Japan,  186  n. 

Venezuelan : 

U.S.  custody  in  France,  80. 

Armenians,  protection  by  Vene¬ 
tian  official,  8. 

Art  exhibits  for  World’s  Fair,  cus¬ 
tody  in  war,  192. 

Assimilation.  See  Nationality. 

Asylum : 

Local  persons,  15. 

Nationals  of  local  power,  15,  24. 

Nationals  of  other  powers,  15. 

To  German  subject  in  France, 
offered  by  U.S.  Minister 
during  war,  15. 

To  Germans  at  Tabriz,  ex¬ 
tended  by  U.S.  Consul  in 
World  War  I,  120. 

Australia  ( see  also  British  Domin¬ 
ions)  : 

Relief  and  pensions,  require¬ 
ments  re  payment,  213. 

Austria: 

Employment  of  foreigners  as 
officials,  16. 


Austria — Continued. 

German  protection,  question  of 
nationality,  141. 

U.S.  protection  of  Austrian 
diplomatic  premises  in  Rus¬ 
sia,  92. 

U.S.  protection  of  Austrians  in 
Mexico,  31,  34,  35,  36. 
Direct  negotiation  between 
Austria  and  Mexico  during, 
118-119. 

Austria-Hungary : 

Protection  of  Spanish  interests 
in  U.S.,  in  Spanish-Amer- 
ican  War,  161-163. 

Spanish  protection  of  U.S.  in¬ 
terests  in,  in  World  War  I, 
173. 

U.S.  protection  of  Austro-Hun¬ 
garian  interests  in  France, 
Russia,  Japan,  and  parts  of 
British  Empire  in  World 
War  I,  89. 

U.S.  protection  of  British,  Ital¬ 
ian,  Serbian,  and  Japanese 
interests  in,  in  World  War 
I,  89. 

Axis-controlled  countries  (World 
War  II)  : 

U.  S.  protection  of  various  bel¬ 
ligerent,  Allied,  and  neu¬ 
tral  interests  in,  111. 

Bayard,  Thomas  F.,  Secretary  of 
State,  on  status  of  nationals 
of  protected  power  (1887, 
quoted),  52-53. 

Beer,  Ferdinand,  U.S.  citizen,  of¬ 
fered  consular  post  repre¬ 
senting  China  in  Nicaragua, 
60-61. 

Belgium : 

German  peace  proposals  to,  in 
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Belgium — Continued. 

World  War  I,  channels 
for,  147. 

U.S.  protection  of  Belgium  in¬ 
terests — 

Berlin  and  The  Hague,  in 
World  War  II,  163-164. 

France,  attitude  of  Belgian 
Government  -  in  -  Exile, 
128. 

Mexico,  31,  33,  34,  35,  36. 

World  Wars  I  and  II,  89,  1 1 1, 
112,  130,  131,  132,  163. 

U.S.  protection  of  German  in¬ 
terests  in,  U.S.  policy  and 
attitude  of  U.S.  Minister, 
93-94. 

Belligerents : 

Employment  of  enemy  nationals 
by  power  protecting  inter¬ 
ests  of,  172-174. 

Difficulties  of  protecting  power 
as  expressed  by  Ambassa¬ 
dor  Penfield,  102-103. 

Neutrality  of  protecting  power, 
65,  90-91,  102-103,  120, 
146-148,  221,  227. 

Occupied  areas  of  protected 
power  exception  to  protec¬ 
tion,  130,  134. 

Protection,  automatic  extension 
of,  to  areas  occupied  by, 
128-129,  133-134. 

Protection  of  interests,  recipro¬ 
cal  modifications,  124,  126. 

Protection  within  occupied 
areas,  notification  to  occu¬ 
pying  power,  185-186. 

Reciprocal  protection  of  inter¬ 
ests  by  same  protecting 
power,  164-165,  170,  227. 


Belligerents — Continued. 

Transmission  of  messages  by 
protecting  power,  234—235. 

Bills  of  health,  issuance  by  U.S. 
Consul  at  Cartagena,  Colom¬ 
bia,  for  Netherlands  vessels, 
178. 

Boer  War,  1899-1900,  U.S.  pro¬ 
tection  of  British  in  South 
Africa  in,  68-73. 

Bolivia : 

Minister  of  Foreign  Affairs,  on 
status  of  U.S.  Minister  in 
protecting  British  interests 
(1899,  quoted),  73-74. 

U.S.  protection  of  British  in¬ 
terests  in,  73-75,  150,  238. 

Borchard,  Edwin  M.,  on  “dele¬ 
gated  protection,”  3. 

Borgo,  Pozzo  di,  employment  by 
foreign  power,  16. 

Brazil : 

Corumba,  U.S.  consular  pro¬ 
tection  of  Peruvian  inter¬ 
ests  at,  during  incomplete 
Peruvian  representa¬ 
tion,  117-118. 

Protection  of  French  interests 
in  Caracas,  84,  86,  87. 

Protection  of  U.S.  interests  in — 
Mexico,  151,  158. 

Venezuela,  84,  118. 

U.S.  protection  of  interests  in 
war,  112. 

Bridgman,  George  H.,  Minister  to 
Bolivia,  on  misunderstanding 
as  to  status  in  protecting 
British  interests  ( 1899, 
quoted),  74. 

British  Dominions : 

U.S.  protection  of  interests  in 
Germany,  Hungary,  Bui- 
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British  Dominions — Continued. 

garia,  French  colonies,  and 
Rumania,  111,  112  129. 

British  Pavilion  at  Venice,  cus¬ 
tody  in  war,  191,  193. 

British  School  at  Rome,  custody  in 
war,  191,  194. 

Bryan,  William  Jennings,  Secre¬ 
tary  of  State: 

On  efforts  in  Russia  for  Austrian 
and  German  prisoners  of 
war,  instruction  to  Charge 
at  Petrograd  (1914, 
quoted) ,  95. 

On  protection  of  foreign  inter¬ 
ests  (1914,  quoted),  2. 

On  protection  of  foreign  inter¬ 
ests  in  World  War  I,  cir¬ 
cular  instruction 
(1914,  quoted),  89-91. 

On  protection  of  German  inter¬ 
ests,  instruction  to  Minister 
to  Belgium  (1914,  quoted), 
94. 

On  unauthorized  action  in  pro¬ 
tecting  British  in  Germany, 
instruction  to  Ambassador 
to  Germany  ( 1914, 
quoted) ,  93. 

On  violation  of  consular  seal, 
instruction  to  Ambassador 
to  Turkey  (1914,  quoted), 
93. 

Buchanan,  William  I.,  High  Com¬ 
missioner  to  Venezuela,  87, 
118. 

Bulgaria : 

U.S.  protection  of  British, 
French,  and  Italian  inter¬ 
ests  in,  111. 

Burma : 

Inspection  of  camps,  129. 


Burlingame,  Anson,  Minister  to 
China,  offer  of  post  as  am¬ 
bassador  from  China  to  U.S. 
and  certain  European  pow¬ 
ers,  18  n. 

Cambon,  Jules,  French  Ambas¬ 
sador  at  Washington,  on 
plural  protection  of  Spanish 
interests  in  U.S.  in  Spanish- 
American  War,  161-162. 

Campo,  Marquis  del,  employed  by 
foreign  power,  16. 

Canada  (see  also  British  Domin¬ 
ions)  : 

On  protection  of  Canadian  na¬ 
tionals,  circular  instruction 
by  Secretary  Hull  (1941, 
quoted) ,  239. 

Capitulations  in  Iran,  cited,  107. 

Capitulations  in  Ottoman  Em¬ 
pire: 

Characteristics  of  foreign  pro¬ 
tection  under,  12. 

France,  exercise  of  protection 
under,  8-9,  117. 

Protection  of  foreigners  un¬ 
der,  8. 

Capitulations  in  Turkey: 

Abrogation,  12. 

Cited,  142,  143. 

Carr,  Dabney  S.,  Minister  to 
Turkey,  on  employment  of 
aliens  in  Foreign  Service 
( 1849,  quoted),  17. 

Cass,  Lewis,  Secretary  of  State, 
on  non-protection  of  Ameri¬ 
cans  by  British  Minister  to 
Mexico  (1859,  quoted),  25. 

Censorship,  Director  of,  ruling 
respecting  trade  with  the 
enemy  (quoted),  114. 
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Certificate,  form  of,  entitling 
holder  to  protection,  sug¬ 
gested  by  Secretary  Olney, 
61. 

Certification  of  invoices,  proposed 
reference  of  exporters  to 
foreign  consul,  26,  27. 

Channels  of  communication : 

American  republics  as  protected 
powers  in  World  War  II, 
211. 

Department  of  State  and  U.S. 
Legation  at  Bern  as  be¬ 
tween  Central  America 
and  Swiss  Government  in 
World  War  II,  111-112. 

Direct  negotiation  between  pro¬ 
tected  and  local  powers, 
118. 

During  partial  protection,  160, 
161. 

France  as  protected  power  in 
Mexico,  36,  158. 

General  principles,  157-159. 

Great  Britain  as  protected 
power  in — 

Finland,  174. 

South  Africa,  68,  72. 

Japan  as  protected  power  in 
Hawaii,  55. 

Negotiations  between  bellig¬ 
erents,  119. 

Netherlands  as  protected  power 
in  Iran,  105. 

Official,  use  for  private  mes¬ 
sages  and  documents,  208- 

211. 

Passports  issued  for  protected 
power,  229,  231. 

Protection  of  aliens,  position  of 
protecting  power,  145. 


Channels  of  communications — 
Continued. 

Relief  and  pensions,  payment 
and  reporting  of,  213,  214, 
217-218,  285-286. 

Request  for  protection  in 
emergency,  122. 

Spain  as  protected  power  in 
U.S.,  162,  163. 

Surrender,  in  World  War  II, 
119. 

Swiss  protection  of  U.S.  inter¬ 
ests  in  World  War  II,  166- 
167,  203,  209-210. 

Transmission  of  funds  in  World 
War  II,  193-194. 

U.S.  and  Great  Britain  as  pro¬ 
tected  powers  in  Japan, 
189. 

U.S.  missions  as,  in  World  Wars 
I  and  II,  158-159. 

U.S.  policy,  47-48,  57,  90,  109. 
Instruction  of  Secretary 
Bryan  in  World  War  I 
(1914,  quoted),  90,  93. 

Chevreau  claims,  decision  on,  138. 

Chile: 

British  naval  protection  of  Ger¬ 
mans  in  Chilean  waters, 
58  n. 

U.S.  protection  of  Chileans  in 
Paris,  39. 

U.S.  protection  of  Swiss,  re¬ 
fusal  by  Chile,  50. 

China : 

Protection  of  foreigners  in,  by 
W  estern  powers,  limita¬ 
tions,  13. 

Russian  protection  of  French 
in,  64. 
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China — Continued. 

U.S.  good  offices  for  Chinese 
in — 

American  republics,  112,  124, 
152,  176;  Colombia,  62; 
Dominican  Repub¬ 
lic,  62;  Ecuador,  62; 
Guatemala,  59-60,  62 ; 
Haiti,  62 ;  Honduras,  62 ; 
Nicaragua,  60-61;  Pan¬ 
ama,  58-59,  127;  Vene¬ 
zuela,  62. 

Hawaii,  59  n. 

U.S.  Consul  General  in  Shang¬ 
hai,  on  arrest  of  Japanese 
by  French  Consul,  63. 

U.S.  good  offices  for  Chinese 
refused  by  Costa  Rica,  60. 

U.S.  protection  of  Chinese  in 
Japan  in  war,  62-67. 

U.S.  protection  of  Japanese  in, 
in  war,  62-67. 

U.S.  protection  of  Swiss  in,  49, 
65-66. 

Christian  humanitarianism,  8,  1 1, 
12,  13,  15,  122,  153. 

Churches  and  schools,  semi-public 
property  of  protected  power, 
custody  in  war,  13,  191,  192, 
193-194,  210. 

Circular  instruction : 

Channels  of  communication, 

U.S.  policy  (1914, 
quoted),  90. 

Estates  of  deceased  nationals  of 
protected  power  (1941, 
quoted),  204-205. 

Fees  for  consular  services  for 
protected  powers,  waiver 
of  ( 1941,  cited),  233. 

Inventory  of  property  of  pro- 


Circular  instruction — Continued, 
tected  power  (1939, 
quoted),  109. 

Passport  and  visa  services  for 
protected  nationals  (1940, 
quoted),  230-231. 

Protection  of  Canadian  na¬ 
tionals  (1941,  quoted), 
239. 

> 

Protection  of  foreign  interests 
in  World  War  I  (1914, 
quoted),  89-91. 

Protection  of  interests  of  bellig¬ 
erents  (1939,  quoted), 
109-110. 

Protection  of  Swiss  citizens 
(1871,  quoted),  45,  138. 

Protection  of  Swiss  citizens  in 
Russo-Turkish  War  (1877, 
quoted),  49. 

Records  of  data  on  protected 
interests  ( 1941, cited),  157. 

Relief  and  pensions  for  subjects 
of  protected  power  (1940, 
1944,  quoted),  211  n.,  212— 
213,  213-214,  215-218, 
278-288. 

Status  of  officials  of  protecting 
power  (1871,  1914,  1940, 
quoted),  49, 90,  110-111. 

Status  of  officials  of  protecting 
power  (1940,  cited),  123. 

Termination  of  protection,  For¬ 
eign  Service  Regulations 
(quoted),  156  n. 

Transmission  of  private  mes¬ 
sages  and  documents 
(1943,  quoted),  209-210. 

Weapons  and  dangerous  ma¬ 
terial  on  protected  prop¬ 
erty  (1941,  quoted),  185. 
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Circular  note : 

Transmission  of  private  mes¬ 
sages  and  documents,  the 
Secretary  of  State  to  chiefs 
of  missions  at  Washington 
(1943,  quoted),  210-211. 

Citizens  of  friendly  powers,  pro¬ 
tection  of,  25. 

Civil  wars,  neutral  protection, 
absent  in,  149. 

Civilian  internees : 

Camps,  inspection  of,  95-101, 
124,  129,  222,  223,  224- 
226. 

In  Japanese-occupied  territory, 
129. 

Interviews  by  protecting  power, 
222,  224-225,  226,  227. 

Protecting  power,  duties  re, 
219-228. 

Relief  and  pensions  for,  U.S. 
provisions  for,  instruction 
(1944,  quoted),  218,  287. 

Swiss  Federal  Council,  Division 
of  Foreign  Interests,  report 
on  (1942,  quoted),  223— 
224. 

Treatment  in  World  War  II, 
221,  228. 

U.S.  protection  of  British  in 
Germany,  92-93,  96-101, 
146-147. 

U.S.  protection  of  Germans  in 
England,  95-101,  146-147. 

Claims : 

Chevreau,  French  national  in 
Persia,  138. 

French,  against  Venezuela,  83. 

Iranian,  against  Netherland  na¬ 
tional,  106,  107. 

Protected  nationals  against  local 


Claims — Continued. 

power,  duties  of  Foreign 
Service  officer,  236-237. 

Swiss,  against  Chile,  50. 

Swiss,  against  Colombia,  51. 

U.S.,  against  Peru,  24. 

U.S.,  against  Venezuela,  83,  87. 

Coat  of  arms,  protected  power, 
137. 

Code,  in  correspondence  of  bellig¬ 
erents,  caution,  147. 

Colby,  Bainbridge,  Secretary  of 
State,  on  limitations  of  good 
offices,  instruction  to  Charge 
d’ Affaires  ad  interim  in  Ja¬ 
pan  (1920,  quoted),  179  n. 

Colombia : 

Cartagena,  U.S.  good  offices 
for  Netherlands  at,  178. 

U.S.  good  offices  for  Chinese 
in,  62. 

U.S.  good  offices  respecting 
Swiss  claims,  51. 

U.S.  protection  of  Colombians 
in  Paris,  39. 

U.S.  revalidation  of  passport 
for  Colombian  in  Istanbul, 

177. 

Communications.  See  Telecom¬ 
munications. 

Consent  of  local  power.  See  Local 
power. 

Consent  of  protected  power.  See 
Protected  power. 

Constitution  of  the  United  States, 
provision  forbidding  accept¬ 
ance  by  U.  S.  officers  of  office, 
gift,  or  compensation  from 
foreign  government: 

Cited,  65,  136. 

Quoted,  19. 
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Consular  agents  of  foreign  nation¬ 
ality  employed  in  American 
Foreign  Service,  18  n. 

Consular  duties.  See  Foreign 
Service  officer. 

Consular  instruction  ( 1855 ) , 
quoted,  10.  See  also  Circu¬ 
lar  instructions. 

Consular  relations,  status  in  War 
of  1812,  Mexican  War,  and 
Crimean  War,  28. 

Controls  on  trade  with  the  enemy, 
World  War  II,  113-114. 

Correspondence.  See  Archives. 

Correspondence  of  belligerents, 
caution  to  officials  respecting 
transmission,  147. 

Costa  Rica: 

IJ.S.  protection  of  Costa  Rican 
interests  in  Sweden  during 
incomplete  Costa  Rican 
representation,  117. 

Crimean  War: 

Austrian  protection  of  Russians 
at  Constantinople,  27. 

Danish  protection  of  Russians 
in  England  and  British  in 
Russia,  69. 

Russian  protection  of  Orthodox 
Church  members  in  Tur¬ 
key,  relation  to,  13  n. 

Criminal  or  civil  jurisdiction,  no 
obligation  of  protecting 
power,  Secretary  Gresham 
quoted,  66. 

Croatia.  See  Yugoslavia. 

Cuba: 

U.  S.  consular  services  for,  160, 
161,  165-166,  232,  258. 

U.  S.  protection  of  Cuban  inter¬ 
ests  in  Allied,  neutral,  and 


Cuba — Continued. 

belligerent  countries  in 
World  War  II,  111,  112. 

U.S.  protection  of  Swiss  in,  50. 

Dano,  Alphonse,  French  Minister 
to  Mexico,  request  for  protec¬ 
tion  of  American  Consul  at 
Mexico  City  (quoted),  31, 
32. 

Deaths  and  estates  of  U.S.  na¬ 
tionals  and  nationals  of  pro¬ 
tected  power,  204-205,  210. 

Delegated  protection,  use  of  term, 
3. 

De  Long,  C.  E.,  Minister  to  Ja¬ 
pan,  commission  by  Hawaii 
as  Minister  to  Japan,  20. 

Denby,  Charles,  Jr.,  Charge 
d’ Affaires  at  Peking,  inquiry 
regarding  protection  of  Chi¬ 
nese  and  Japanese  in  Sino- 
Japanese  War  (quoted),  62- 
63. 

Denmark: 

Legation  in  Turkey  tempora¬ 
rily  entrusted  to  Charge 
d’ Affaires  of  Sweden-Nor- 
way,  27. 

Protection  of  British  and  Rus¬ 
sian  prisoners  of  war,  in 
Crimean  War,  69. 

Dependent  areas,  relationship  not 
protection  of  foreign  inter¬ 
ests,  4. 

Diplomatic  agent: 

Definition,  46  n. 

Resident,  use  of  term,  87  n. 

Diplomatic  and  consular  instruc¬ 
tion.  See  Circular  instruc¬ 
tion. 
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Diplomatic  and  consular  per¬ 
sonnel  : 

Property  of,  duties  of  protecting 
power,  188,  194-200,  207. 

U.S.,  protection  of  property,  in 
enemy  territory,  196-198. 

Diplomatic  and  consular  prem¬ 
ises: 

Austrian,  violated  by  Russians, 
92. 

Custodianship  of,  Foreign  Serv¬ 
ice  Regulations  (quoted), 
181-182. 

Custodianship  of,  Swiss  Fed¬ 
eral  Council  statement 
(quoted),  182  n. 

German,  violated  by  Russians, 
91. 

Inviolability  of,  14,  90-91,  92, 
145-146,  181-190. 

Japanese,  in  U.S.  custody  in 
Russo-Japanese  War,  77, 
189. 

Not  actually  extraterritorial, 
14  n. 

Storage  of  property  of  protected 
power,  182,  188,  196. 

U.S.,  authority  given  Swiss  to 
use  while  protecting  U.S. 
interests,  183,  184. 

Violation  of,  protest  of  protect¬ 
ing  power,  235. 

Diplomatic  immunities,  U.S. 
statement  regarding,  82. 

Diplomatic  or  consular  represen¬ 
tation,  absence  of,  requisite 
for  protection  by  foreign 
power,  116-119. 

Documents,  private,  transmission 
of,  208-211. 


Dominican  Republic: 

U.S.  good  offices  for  Chinese  in, 

62. 

U.S.  protection  of  subjects  of, 
in  Paris,  39. 

Ecuador: 

U.S.  good  offices  for  Chinese  in, 

62. 

U.S.  good  offices  for  Swiss  in, 
50. 

U.S.  protection  of  Ecuadorans 
in  Paris,  39. 

Egypt: 

Alexandria,  U.S.  protection  of 
German  interests  at,  list  of 
consular  duties,  100-101. 

U.S.  and  Iranian  protection  of 
interests  of,  in  World  War 
II,  163-164. 

Emergency  protection: 

Extended  to  Germans  by  U.S. 
Consul  at  Tabriz,  telegram 
regarding,  120. 

Without  consent  of  protected 
power,  1 19-121. 

Employment  of  foreigners  as  offi¬ 
cials  : 

Austrian  policy  in  Levant,  16. 

Development  of  European 
policy,  19. 

Great  Britain,  policy,  19  n. 

Greece,  policy  in  ancient,  15. 

Sweden,  policy,  19  n. 

Switzerland,  policy,  19  n. 

Employment  of  foreigners  in  For¬ 
eign  Service: 

U.S.  consular  agents,  18  n. 

U.S.,  policy  concerning,  17,  18, 
20,  21,  172-174. 

Enemy  nationals: 

Definition  of  term,  202-203. 
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Enemy  nationals — Continued. 

Employment  of,  172-174. 

Enemy  territory,  definition  of 
term,  202-203. 

Estates : 

Bequeathed  to  U.S.  nationals, 

210. 

Deceased  nationals  of  protected 
power,  duties  respecting, 
circular  instruction  (1941, 
quoted),  204-205. 

Evarts,  William  M.,  Secretary  of 
State,  on  U.S.  protection  of 
Japanese  in  Hawaii  (1880, 
quoted),  55. 

Exequatur : 

Revocation  of,  25,  80,  83. 

Use  of,  by  consular  officer  pro¬ 
tecting  foreign  interests, 
137. 

Expenses : 

Account  rendered  to  Depart¬ 
ment  of  State,  instruction 
of  Secretary  Bryan  (1914, 
quoted),  91. 

Cited,  168  n.,  169. 

Allocation  among  several  pro¬ 
tected  powers,  183. 

Allowed  by  Department  of 
State  to  U.S.  Legation  in 
France  in  Franco- Prussian 
War,  43. 

Appropriation  by  Congress  for 
protective  activities  in 
World  War  I,  89. 

North  German  Confederation, 
for  nationals  in  Paris,  40, 
42,  167-168. 

Of  good  offices  or  protection, 
reimbursement  for,  23-24, 
26,  50,  109,  167-172,  190, 
205. 


Expenses — Continued. 

Property,  conservation  of,  182. 

U.S.  nationals  unable  to  be 
rapatriated,  arrangements 
for,  202,  217,  284. 

World  Wars  I  and  II,  arrange¬ 
ments  between  protecting 
and  protected  powers,  168— 
172. 

Exporters,  from  Italy  to  U.S., 
proposed  reference  to  foreign 
consul,  26,  27. 

Expulsion  of  aliens,  Germans, 
from  France,  in  Franco-Prus- 
sian  War,  41-44. 

Extraterritoriality : 

Arrest  of  Japanese  spies  in 
French  concession  in 
Shanghai,  discussion,  63- 
66. 

Basis  for,  144. 

Case  of  Iranian  subjects  against 
Netherland  national  in 
Iran,  106-108. 

History  of,  7. 

Of  diplomatic  premises,  14  n. 

U.S.  rights  in  China,  question 
of  part  in  by  protected 
Japanese,  141-142. 

Far  East: 

Missionaries  in,  protection  by 
European  powers,  13. 

Protection  of  Westerners  in, 
13,  23  n. 

Fees: 

For  consular  services,  229-230, 
232-233. 

For  consular  services,  action, 
of  Switzerland  in  World 
War  II,  233  n. 

Files  on  foreign  interests,  relin¬ 
quishment  of  88,  156. 
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Finland: 

U.S.  protection  of  British  in¬ 
terests  in,  174. 

First  War  Powers  Act,  cited,  201. 

Fish,  Hamilton,  Secretary  of  State : 

On  military  service,  right  of 
enemy  nationals  to  depart 
for  (1870,  cited),  41  n. 

On  protection  of  Japanese  in 
Hawaii,  instruction  to 
Minister  Resident  (1871, 
quoted),  55. 

On  protection  of  Germans,  in¬ 
struction  to  Minister  to 
France  (1870,  quoted),  39. 

On  protection  of  Germans,  in¬ 
struction  to  Minister  to 
Guatemala  (1874, 
quoted),  56-57. 

On  protection  of  Peruvian  in¬ 
terests,  instruction  to  Min¬ 
isters  to  China  and  Japan 
(1870,  quoted),  20. 

On  protection  of  Swiss,  instruc¬ 
tion  to  Minister  to  China 
(1872,  quoted),  66. 

On  rights  of  protection  (1871, 
quoted),  1. 

Flag,  United  States: 

Foreign  mission  or  consulate, 
raised  over,  consent  of  local 
government,  91,  187. 

German  Embassy  in  France, 
raised  over,  40. 

Flag  of  protected  power,  137. 

Foreign  Service  officer: 

Assumption  and  termination  of 
protection,  154-157. 

Claims  of  protected  nationals 
against  local  power,  duties 
re,  236-237. 

Duties,  1,  98-99,  100-101,  155- 


Foreign  Service  officer — Con. 

156,  157-158,  180-240, 

278-288. 

Inspection  of  prisoner-of-war 
camps,  226-227. 

Interpretation  of  laws  and  reg¬ 
ulations  of  protected 
power,  limitation,  106-108, 
123-124,  165,  166-167, 

229,  232. 

Limitations  in  protecting  for¬ 
eign  nationals,  236-237, 
239-240. 

Notarial  services,  229-230. 

Not  representative  of  foreign 
government  when  protect¬ 
ing  foreign  interests,  3,  90, 
110,  136-139,  146-148, 

158,  165,  167,  232,  234. 

Obligation  to  refer  decisions  to 
his  government,  92,  95, 
119,  159,  165,  216,  232, 
279. 

Passports  and  visas,  issuance  for 
protected  power,  165-166, 
229,  230-231. 

Relief  and  pensions  for  subjects 
of  protected  power,  instruc¬ 
tions  ( 1940,  1944,  quoted) , 
212-213,  213-214,  215- 
218,  278-288. 

Responsibility  only  to  U.S. 
Government,  139,  HO¬ 
MS,  158,  161,  167,  231, 
232. 

Shipping,  duties  re,  228,  231— 
232. 

Transmission  of  official  mes¬ 
sages,  234-235. 

Transmission  of  private  mes¬ 
sages  and  documents, 
duties  re,  208-211. 
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Foreign  Service  Regulations: 

Channels  of  communication 
(quoted),  157-158. 

Duties  of  Foreign  Service  of¬ 
ficer  (quoted),  1,  155-156, 
157-158,  181-182,  229- 
230,  232-233. 

(Cited),  185,  187,  188,  233. 

Edition  cited,  1  n. 

Fees  for  consular  services 
(quoted),  229-230,  232- 
233. 

Good  offices  (quoted),  175. 

Interpretation  of  laws  of  pro¬ 
tected  power,  revision  of 
instructions  (quoted),  166. 

Inventory  required  upon  as¬ 
sumption  of  protection 
(quoted),  155. 

Notarial  services  (quoted), 
229-230. 

Passports  and  visas  (quoted), 
229. 

Protection  of  archives  and  dip¬ 
lomatic  and  consular  prem¬ 
ises  (quoted),  181—182. 

Protection  of  foreign  interests, 
provision  for,  1. 

Protection,  use  of  term,  4,  175. 

Relinquishment  of  protection 
(quoted),  155—156. 

Responsibility  of  Foreign  Serv¬ 
ice  officer  only  to  U.S. 
Government  (quoted), 

139,  148. 

Foster,  John  W. : 

As  Minister  to  Mexico,  on  good 
offices  in  behalf  of  foreign¬ 
ers  (quoted),  36-37. 

As  Secretary  of  State,  on  mutual 
protection  of  Westerners  in 
Turkey,  instruction  to  Min- 


Foster,  John  W. — Continued. 

ister  to  Turkey  (1892, 
quoted) ,  9. 

France  ( see  also  France,  Vichy 
government)  : 

Archives,  in  U.  S.  custody  in 
Mexico  and  Venezuela,  31, 
32,  80. 

Arrest  by  French  Consul  of 
Japanese  in  French  conces¬ 
sion  in  China,  63. 

Brazilian  protection  of  French 
interests  in  Caracas,  84,  86, 
87. 

British  protection  of  French 
interests  in  Persia,  138. 

Channels  of  communication 
when  protected  power  in 
Mexico,  36,  158. 

Charge  d’ Affaires  (Taigny), 
incident  of  departure  from 
Venezuela,  81-82. 

Consular  instruction,  on  con¬ 
sent  of  protecting  power 
(1864),  122. 

Expenses  of  protection,  proce¬ 
dure,  169  n. 

Military  service,  departure  of 
enemy  nationals  for,  40-4 1 . 

Protection  of  Greeks  in  Turkey, 
Turkish  protest  against, 
142. 

Protection  of  Russian  interests 
in  Japan,  76  n. 

Protection  of  Spanish  interests 
in  U.S.  in  Spanish-Ameri- 
can  War,  161-163,  237. 

Protection  of  unrepresented 
Christians  in  Far  East  and 
Levant,  leader  in,  8,  13, 
117. 
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France  ( see  also  France,  Vichy 
government)  — Continued. 

Russian  protection  of  French  in 
China,  64. 

Status  of  nationals  of  protected 
power,  attitude,  141. 

Treaty  relations  with  Ottoman 
Empire,  8. 

U.S.  consular  protection  of 
French  interests  in  parts  of 
Germany  in  World  War  I, 
163. 

U.S.  protection  of  Haitian  in¬ 
terests  in,  117,  160. 

U.S.  Minister  to,  in  Franco- 
Prussian  War: 

Asylum  to  German  subject, 
15. 

Passports  and  visas,  issuance 
by,  41-42. 

U.S.  protection  of  British  inter¬ 
ests  in,  in  World  War  II, 
123. 

U.S.  protection  of  French  inter¬ 
ests  in — 

Mexico,  31-37. 

Germany,  German-occupied 
areas,  Hungaiy,  Bul¬ 
garia,  and  Rumania,  in 
World  War  II,  111,  130. 
Venezuela,  80-88,  117,  160. 

U.S.  protection  of  German  in¬ 
terests  in,  in  Franco-Prus- 
sian  War,  29,  39. 

U.S.  protection  of  Turkish, 
German,  and  Austro-Hun¬ 
garian  interests  in,  in 
World  War  I,  89. 

U.S.  protection  of  nationals  of 
various  countries  in,  in 
Franco-Prussian  War,  39. 

Venezuelan  revocation  of  ex- 


France  ( see  also  France,  Vichy 
government)  — Continued, 
equaturs  of  French  Con¬ 
suls,  80. 

France  (Vichy  government)  : 

Prisoners  of  war,  special  mis¬ 
sion  to  handle,  133. 

Swiss  good  offices  for  French 
interests  in  U.S.,  151-152, 
176. 

Swiss  protection  of  U.S.  inter¬ 
ests  in,  after  German  occu¬ 
pation,  151. 

U.S.  protection  of  British  inter¬ 
ests,  in  World  War  II,  147— 
148. 

Not  affected  by  change  of  lo¬ 
cation  of  U.S.  Embassy, 

123. 

U.S.  protection  of  interests  of 
Belgium,  Luxembourg,  and 
Yugoslavia  in,  termination 
of,  128. 

Franco-Prussian  War: 

British  protection  of  French 
prisoners  of  war  in  Ger¬ 
many,  69. 

First  case  of  neutral  protection 
of  foreign  interests,  29,  39. 

U.S.  protection  of  Germans  in 
France,  39-44,  167-168. 

Franks,  use  of  term  in  Turkey,  9. 

French  Indochina: 

Inspection  of  camps,  129. 

Saigon,  U.S.  good  offices  for 
Portugal  at,  178. 

French  Sisters  of  Charity,  U.S. 
protection  of,  in  Mexico,  37. 

Gerard,  James  W.,  Ambassador  to 
Germany : 

On  efforts  for  prisoners  of  war 
(1914,  quoted),  96,  98. 
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Gerard,  James  W.,  Ambassador  to 
Germany — Continued. 

On  repatriation  of  British  in¬ 
ternees  in  Germany  (1914, 
quoted),  92-93. 

Cited,  146-147. 

German  East  Africa: 

Swiss  protection  of  German  in¬ 
terests  in,  during  British 
occupation,  130-131. 

German  Library  of  Information 
at  New  York,  custody  in  war, 
192. 

Germany  ( see  also  North  German 
Confederation;  Prussia) : 

Archives  stored  in  U.  S.  Lega¬ 
tion  in  France,  40. 

British  naval  protection  of  Ger¬ 
mans  in  Chilean  waters, 
58  n. 

Channel  of  communication  for 
peace  proposals  to  Bel¬ 
gium,  in  World  War  I,  147. 

Channel  of  communication  for 
surrender  in  World  War  II, 
119. 

Prisoner-of-war  camps : 
Inspection  of,  96-100. 
Refusal  to  allow  American 
representatives  to  visit, 

132-133. 

Protection  of  interests  in  Bel¬ 
gium,  U.S.  policy  and  atti¬ 
tude  of  U.S.  Minister  to 
Belgium,  93-94. 

Protection  of  Swiss  where  un¬ 
represented,  44,  51,  140- 
141. 

Relief  and  pensions  for  British 
subjects  in,  U.S.  instruc¬ 
tion  re  (1940,  quoted), 
213. 


Germany  ( see  also  North  German; 

Prussia)  — Continued. 

Spanish  protection  of  U.S.  in¬ 
terests  in  World  War  I, 

173. 

Swedish  protection  of  South 
African  interests  at  Berlin, 
in  World  War  II,  164. 

Swiss  protection  of  German 
interests  in — 

German  East  Africa  during 
occupation  by  British, 
130-131. 

U.S.,  128,  152-153,  171. 

Swiss  protection  of  Yugoslav  in¬ 
terests  in,  withdrawal  of 
consent,  128. 

U.S.  consular  protection  of 
French  interests  in  parts  of, 
in  World  War  I,  163. 

U.S.  consular  protection  of  Ger¬ 
man  interests  at  Alexan¬ 
dria,  Egypt,  100-101. 

U.S.  good  offices,  informal  on 
ad  hoc  basis,  177. 

U.S.  protection  of  Allied  inter¬ 
ests  in,  in  World  War  II, 

174. 

U.S.  protection  of  Belgian  in¬ 
terests  at  Berlin,  in  World 
War  II,  163-164. 

U.S.  protection  of  British  in¬ 
ternees  in,  92-93,  146-147. 

U.  S.  protection  of  British,  Ital¬ 
ian,  Serbian,  and  Japanese 
interests  in,  in  World  War 
I,  89. 

U.S.  protection  of  British, 
French,  and  Italian  inter¬ 
ests  in,  in  World  War  II, 
111,  129. 
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Germany  ( see  also  North  German; 

Prussia)  — Continued. 

U.S.  protection  of  German  in¬ 
terests  in — 

France,  Russia,  Japan,  and 
parts  of  British  Empire 
in  World  War  I,  89,  91- 
92. 

France  in  Franco-Prussian 
War,  reimbursement  for, 
40,  42,  167-168. 

Guatemala,  56-57. 

No  request  for  (1939),  111, 
113. 

U.S.  protection  of  interests  of 
British  Dominions  in,  111, 
129. 

Violation  of  British  and  U.  S. 
archives,  186. 

Violation  of  U.  S.  consular  seal, 
186. 

Gifts.  See  Office. 

Good  offices: 

Administrative  consequences, 
178-179. 

Definition  of,  3,  22. 

Informal,  on  ad  hoc  basis,  177. 

Limitations  of,  instruction  of 
Secretary  Colby  to  Charge 
in  Japan  (1920,  quoted), 
179  n. 

Personal  prerogative  of  diplo¬ 
matic  officer,  23,  24,  26, 
119. 

Recognized  as  matter  of  official 
concern  ( 1867),  29. 

Signing,  manner  of,  177-178, 

237. 

Validity  of  acts  performed  un¬ 
der  to  be  shown  by  assent 


Good  offices — Continued. 

of  local  power  in  each  in¬ 
stance,  179. 

Various  uses  of  term,  22. 

Government,  not  official,  grants 
protection,  122-123,  159,  165. 

Government  vs.  state  in  foreign 
protection,  148-153. 

Grant,  Ulysses  S.,  on  protection  of 
Germans  in  France  (1870), 
39. 

Great  Britain  (see  also  British  Do¬ 
minions)  : 

Archives,  custody  in  Brazil,  29. 

Archives  violated  by  Germany, 
186. 

British  Resident  at  Bushire  as 
Acting  Consul  for  Nether¬ 
lands,  105,  108  n. 

Consuls  authorized  to  aid 
Americans  without  specific 
U.S.  request,  121. 

Diplomatic  premises,  use  of  by 
Japanese  for  prisoners  of 
war,  189,  190. 

Good  offices  for  Americans  in 
Peru,  23-24. 

Navy,  protection  of  Germans  in 
Chilean  waters,  58  n. 

Permission  to  Switzerland  to 
protect  German  interests  in 
German  East  Africa  under 
British  occupation,  ISO- 
131. 

Prisoners  of  war  and  internees: 
Inspection  of  camps,  96-100. 
U.S.  protection  of  British  in¬ 
ternees  in  Germany,  92-93, 
146-147. 

Protection  of  British  citizens  in 
Mexico,  policy,  144  n. 
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Great  Britain  ( see  also  British 

Dominions)  — Continued. 

Protection  of  French  interests 

-in  Persia,  138. 

Protection  of  Greeks  in  Turkey, 
Turkish  protest  against, 
142. 

Protection  of  U.S.  interests  in- 

Mexico,  25,  151. 

Turkey,  12,  59. 

Relief  and  pensions  for  sub¬ 
jects  of,  U.S.  instruction  re 
(1940,  quoted),  212-213, 
214. 

Repatriation,  reciprocal,  of 
British  and  Italian  pris¬ 
oners  of  war,  223. 

Signing,  manner  of,  105. 

Status  of  nationals  of  protected 
power,  attitude,  141. 

U.S.  handling  of  estates  of  de¬ 
ceased  British  subjects, 
204-205. 

U.S.  (and  later  Swiss)  protec¬ 
tion  of  British  institutions 
in  Italy  in  World  War  II, 
191-192,  193-194. 

U.S.  protection  of  British  inter¬ 
ests  in — 

Bolivia,  73-75,  150,  238. 

China,  13. 

Finland,  174. 

France,  123,  148,  186. 

Germany,  Austria-Hungary, 
and  Turkey,  in  World 
War  I,  89. 

Germany,  Hungary,  Bulgaria, 
French  colonies,  and 
Rumania,  in  World  War 
II,  111,  112. 

Mexico,  35,  36,  144  n. 

South  Africa,  68-73. 


Great  Britain  ( see  also  British 
Dominions)  — Continued. 

U.S.  protection  of  German, 
Austro-Hungarian,  and 
Turkish  interests  in,  in 
World  War  I,  89. 

U.S.  protection  of  Haitian  in¬ 
terests  in,  117. 

Greece : 

U.S.  protection  of  Greek  in¬ 
terests  in — 

Axis  -  controlled  countries, 

111. 

Turkey,  37-38. 

Gresham,  Walter  Q.,  Secretary  of 

State: 

On  good  offices  for  Chinese, 
instruction  to  Minister 
to  Guatemala  (1894, 
quoted) ,  59-60. 

On  protection  of  Japanese  and 
Chinese,  instructions  to 
Ministers  to  China  and 
Japan  (1894,  quoted),  63, 
64-66. 

Grotius,  Hugo,  employed  by  for¬ 
eign  power,  16. 

Guatemala: 

U.S.  good  offices  for  Chinese 
in,  59-60,  62. 

U.S.  protection  of  Germans  in, 
56-57. 

Hague  convention  (1899),  with 
respect  to  the  laws  and  cus¬ 
toms  of  war  on  land  (cited), 
78,  79,  94. 

Hague  convention  (1907) : 

Laws  and  customs  of  war  on 
land  (cited),  95,  237. 

Russian  signature  on  behalf  of 
Montenegro,  237. 
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Hague,  The: 

U.S.  protection  of  South  Afri¬ 
can,  Belgian,  and  Egyptian 
interests  at,  in  World  War 
II,  163-164. 

Haiti: 

Consular  representation  in 
Great  Britain,  France,  and 
Italy  during  U.S.  diplo¬ 
matic  protection  of  Haitian 
interests  in  these  countries, 
117. 

U.S.  diplomatic  protection  of 
Haitian  interests  in  Great 
Britain,  France,  and  Italy, 
117. 

U.S.  good  offices  for  Chinese 
in,  62. 

U.S.  protection  of  Haitian  in¬ 
terests  in — 

Allied,  neutral,  and  belliger¬ 
ent  countries  in  World 
War  II,  111,  160. 
Europe,  152. 

Portugal,  135. 

Hawaii : 

Commission  of  American 
(De  Long)  as  Hawaiian 
Minister  to  Japan,  20. 

Swedish  protection  of  Japanese 
interests  in,  in  World  War 
II,  126,  164,  171. 

U.S.  good  offices  by  Minister  to 
Japan  (De  Long)  on  be¬ 
half  of  Hawaii,  21. 

U.S.  good  offices  for  Chinese 
in,  59  n. 

U.S.  protection  of  Japanese  in, 
53-56. 

Hay,  Adelbert,  Consul  at  Pretoria, 
on  protection  of  British  inter- 


Hay,  Adelbert — Continued. 

ests  in  South  Africa  ( 1900, 
quoted),  71. 

Hay,  John,  Secretary  of  State: 

Definition  of  “good  offices” 
(quoted),  22. 

On  status  of  officials  of  protect¬ 
ing  power,  instruction  to 
Minister  to  Bolivia  ( 1900, 
quoted),  74-75. 

History  of  protection  of  foreign 
interests,  5,  7. 

Hollis,  W.  Stanley,  U.  S.  Consul 
at  Pretoria,  agreement  with 
Government  of  South  Africa 
concerning  extent  of  U.S. 
protection  of  British  inter¬ 
ests  ( 1899,  quoted) ,  69-70. 

Honduras : 

U.S.  good  offices  for  Chinese 
in,  62. 

Hull,  Cordell,  Secretary  of  State: 

On  consent  of  local  power,  in¬ 
struction  to  Embassy  in 
Italy  (1940,  quoted),  126. 

On  employment  of  enemy  na¬ 
tionals  by  protecting 
power,  instruction  to  Lega¬ 
tion  in  Switzerland  ( 1942, 
quoted),  174. 

On  estates  of  deceased  nationals 
of  protected  power,  circu¬ 
lar  instruction  (1941, 
quoted),  204-205. 

On  informal  good  offices  in 
American  republics,  note  to 
Yugoslav  Minister  (1941, 
quoted),  124. 

On  issuance  of  passports  and 
visas  to  protected  nationals 
by  Foreign  Service  officer, 
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Hull,  Cordell,  Secretary  of 
State — Continued. 

circular  instruction  (1940, 
quoted),  230-231. 

On  protection  of  Canadian  na¬ 
tionals,  circular  instruction 
(1941,  quoted),  239. 

On  protection  of  occupied  ter¬ 
ritory,  instruction  to  Min¬ 
ister  to  the  Netherlands 
(1940,  quoted),  131-132. 

On  protection  of  personal  prop¬ 
erty  of  official  personnel, 
instruction  to  Legation  in 
Switzerland  ( 1942, 
quoted),  197-198. 

On  relief  and  pensions,  pay¬ 
ment  of,  duties  of  protect¬ 
ing  power,  circular  instruc¬ 
tion  (1940,  quoted),  211 
n.,  213-214. 

On  removal  of  weapons  and 
dangerous  material  by  For¬ 
eign  Service  officer  from 
protected  property,  cir¬ 
cular  instruction  (1941, 
quoted),  185. 

On  transmission  of  private 
messages  and  documents, 
instruction  to  Legation 
in  Switzerland  ( 1943, 
quoted),  209-210. 

On  visiting  prisoners  of  war, 
instruction  to  Embassy  in 
Germany  (1940,  quoted), 
133. 

Hungary : 

Swedish  protection  of  Hungar¬ 
ian  interests  in  U.S.  in 
World  War  II,  170-171. 

U.S.  protection  of  British, 
French,  and  Italian  inter- 


Hungary — Continued. 

ests  in,  in  World  War  II, 

111. 

Immunity  to  local  action : 

Official  property  of  protected 
power,  183,  184,  190. 

Private  property  of  officials  of 
protected  power,  194-195, 
196. 

Property  of  private  enemy  na¬ 
tionals,  200-206. 

Informal  good  offices,  on  ad  hoc 
basis,  177. 

Institutions  of  semi-public  char¬ 
acter,  protection  of,  in  war, 
191,  192,  193-194,  210. 

International  Institute  of  Agricul¬ 
ture,  protocol  re,  manner  of 
signing,  237. 

Intervention,  not  protection  of 
foreign  interests,  4,  127. 

Inventory  of  property  of  protected 
power : 

Circular  instruction,  109. 

Regulations  concerning,  155. 

Iran  ( see  also  Persia) : 

British  Resident  at  Bushire  as 
Acting  Consul  for  Nether¬ 
lands,  105,  108  n. 

Protection  of  Egyptian  interests 
at  Berlin  in  World  War  II, 
164. 

U.S.  protection  of  Netherland 
interests  in,  104-108,  118, 
123-124,  238-239. 

Italy: 

Repatriation,  reciprocal,  of  Brit¬ 
ish  and  Italian  prisoners  of 
war,  223. 

Swiss  protection  of  Italian  inter¬ 
ests  in  U.S.,  128,  152. 
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I  taly — Continued. 

U.S.  and  later  Swiss  protection 
of  British  institutions  in, 
191-192,  193-194. 

U.S.  protection  of  Allied  inter¬ 
ests  in,  in  World  War  II, 
174. 

U.S.  protection  of  Haitian  in¬ 
terests  in,  117. 

U.S.  protection  of  Italian  inter¬ 
ests  in — 

Germany,  Austria-Hungary, 
and  Turkey,  in  World 
War  I,  89. 

Germany,  Hungary,  Bulgaria, 
Nigeria,  and  Rumania, 
in  World  War  II,  111, 
113. 

Lagos,  Nigeria,  in  World  War 
II,  111,  113. 

Mexico,  31,  34. 

South  America,  57-58. 

Venice : 

Exporters  to  U.S.,  proposed 
reference  to  British  Con¬ 
sul,  26,  27. 

French  protection  of  Vene¬ 
tians,  8. 

Protection  of  certain  foreign¬ 
ers  in  Constantinople  by 
Venetian  Resident,  8. 

Violation  of  U.S.  archives, 
186  n. 

Jamaica: 

Kingston,  U.S.  consular  serv¬ 
ices  for  Haiti  at,  160  n. 

Japan: 

Channel  of  communication  for 
surrender,  in  World  War 
II,  119. 

Extraterritoriality  in  China, 
question  of,  141-142. 


J  apan — Continued. 

French  protection  of  Russian 
interests  in,  76  n. 

Prisoner-of-war  camps,  inspec¬ 
tion  of,  in  Russo-Japanese 
War,  78-79. 

Protection  of  foreigners  in,  by 
Western  powers,  limita¬ 
tions,  13. 

Spanish  protection  of  Japanese 
interests  in  U.S.,  in  World 
War  II,  164,  171,  184. 

Termination,  124. 

Swedish  protection  of  Japanese 
interests  in  Hawaii,  in 
World  War  II,  126,  164, 
171. 

Swiss  protection,  in  World  War 
II,  of  Japanese  interests 
in — 

American  Samoa,  164. 

U.S.,  124,  152. 

Swiss  protection  of  U.S.  inter¬ 
ests  in,  in  World  War  II, 
124,  149-150,  183-184, 

189. 

Restrictions  in  occupied  ter¬ 
ritory,  129,  150. 

U.S.  good  offices,  informal  on 
ad  hoc  basis,  177. 

U.S.  protection  of  Chinese  in, 
62-67. 

U.S.  protection  of  German, 
Austro-Hungarian,  and 
Turkish  interests  in,  in 
World  War  1, 89. 

U.S.  protection  of  Japanese 
interests  in — 

China,  62-67,  141-142. 

Germany,  Austria-Hungary, 
and  Turkey,  in  World 
War  I,  89. 
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J  apan — Continued. 

U.S.  protection  of  Japanese 
interests  in — Continued. 
Hawaii,  53-56. 

Mexico,  35,  36. 

Russia,  76-79,  189. 

Violation  of  U.S.  archives  and 
consular  premises,  186  n. 

Japanese  spies  in  China,  case  of, 
63-66. 

Jews,  protection  by  Venetian 
official,  8. 

Journals  of  the  Continental  Con¬ 
gress,  1774-1789,  on  employ¬ 
ment  of  aliens  in  Foreign 
Service  (quoted),  17. 

Judicial  functions.  See  Laws  and 
regulations. 

Jusserand,  Jean  Jules,  French  Am¬ 
bassador  at  Washington,  on 
U.S.  protection  of  French 
interests  in  Venezuela,  84—86. 

Komura,  Baron,  Japanese  Min¬ 
ister  for  Foreign  Affairs,  re¬ 
quest  of  U.S.  for  protection  of 
interests,  in  Russo-Japanese 
War  (quoted) ,  76. 

Lansing,  Robert: 

As  Acting  Secretary,  on  pris¬ 
oner-of-war  camps,  in¬ 
struction  to  Ambassador  to 
Great  Britain  (1914, 
quoted) ,  97-98. 

As  Acting  Secretary,  on  un¬ 
authorized  protection  to 
other  than  U.S.  citizens, 
instruction  to  Minister  to 
Persia  ( 1914,  quoted) ,  120. 

As  Secretary  of  State,  on  em¬ 
ployment  of  enemy  nation¬ 
als  by  protecting  power,  in¬ 
struction  to  Ambassador  at 


Lansing,  Robert — Continued. 

Madrid  (1917,  quoted ) , 
173. 

Laredo,  Texas: 

Mexican  consular  protection  of 
Spanish  interests  at,  in 
Spanish  -  American  War, 
163. 

Laws  and  regulations  of  protected 
power,  limitation  on  interpre¬ 
tation  of : 

General  principles,  165-167, 
229,  232. 

U.S.  representative  on  behalf 
of  Netherland  national  in 
Iran,  106-108,  123-124. 

Lerdo  de  Tejada,  Mexican  For¬ 
eign  Minister,  on  U.S.  pro¬ 
tection  of  French  and  Bel¬ 
gian  interests  (quoted),  33, 
34. 

Liechtenstein: 

Swiss  protection,  question  of 
nationality,  141. 

List  of  protected  nationals,  155. 

Livingston,  Edward,  Secretary  of 
State,  on  indiscriminate 
granting  of  protection,  in¬ 
struction  to  certain  consuls 
(1833,  quoted),  10. 

Local  authorities  or  local  govern¬ 
ment,  use  of  term,  4. 

Local  law,  duty  to  abide  by,  184— 
185. 

Local  power: 

Aliens,  responsibility  for,  143— 
145. 

Notification  of,  upon  assump¬ 
tion  of  protection,  155, 
160,  181,  185,  186. 

Property  of  protected  power, 
use  of  by,  77,  189-190. 
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Local  power — Continued. 

Protection  of  interests  of  un¬ 
recognized  state,  attitude, 
149. 

Relations  with  protected  power, 
118. 

Use  of  term,  4. 

Local  power,  consent  of : 

Basis  for  protection  of  foreign¬ 
ers  expressed  in  Capitula¬ 
tions,  12. 

Chinese  authority  respecting 
arrests  in  foreign  settle¬ 
ments  at  Shanghai,  U.S. 
attitude,  64-66. 

General  principles,  133-134. 

Granted  U.S.  by  South  African 
Republic  for  protection  of 
British  but  not  for  media¬ 
tion,  68-73. 

Modifications,  126,  127,  129, 
133-134. 

Necessary  for  each  act  of  in¬ 
formal  protection  or  “good 
offices”,  179. 

Necessary  for  protection  of  for¬ 
eign  interests,  33,  124-134. 

Refused  in  case  of  Polish  inter¬ 
ests  in  U.S.S.R.,  150. 

Swiss  protection  of  U.S.  inter¬ 
ests  in  Italy,  194. 

U.S.  attitude,  163. 

U.S.  protection  of  British  in¬ 
stitutions  in  Italy,  191. 

Withdrawal,  127-128,  129-130. 

Luxembourg : 

German  protection,  question  of 
nationality,  141. 

U.S.  protection  of  Luxem¬ 
bourg  interests  in  France, 
attitude  of  Luxembourg 
Government-in-Exile,  128. 


Malaya,  inspection  of  camps,  129. 

Manchukuo  (under  Japanese 
domination)  : 

Protection  of  interests  in  U.S., 
question,  149. 

U.S.  interests  in,  protected  by 
special  arrangement  with 
Switzerland,  150. 

Manchuria  (under  Japanese  dom¬ 
ination)  : 

Inspection  of  camps,  129. 

Swiss  good  offices  for  U.S.  in¬ 
terests  in,  149-150. 

Marcy,  William  L.,  Secretary  of 
State,  on  good  offices,  in¬ 
struction  to  Minister  to  Peru 
(1854,  quoted),  24. 

Messages,  official  ( see  also  Chan¬ 
nels  of  communication), 
transmission  of,  by  protecting 
power,  147,  234—235. 

Messages,  private,  transmission  of 
by  protecting  power,  147, 
208-211. 

Mexico : 

Brazilian  protection  of  U.S. 
interests  in,  151,  158. 

British  policy  re  protection  of 
British  in,  144  n. 

British  protection  of  U.S.  in¬ 
terests  during — 

Huerta  presidency  (1913), 
151. 

Mexican  revolution  (1859), 
attitude,  25. 

Consular  protection  of  Span¬ 
ish  interests  at  Laredo, 
Tex.,  and  Nogales,  Ariz., 
in  Spanish-American  War, 
163. 

Foreign  Minister,  on  U.S.  pro¬ 
tection  of  French  and  Bel- 
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Mexico — Continued. 

gian  interests  (1867, 
quoted),  33,  34. 

Spanish  protection  of  Mexican 
interests  in  U.S.,  151. 

U.S.  protection  of  Austrian  in¬ 
terests  in,  direct  negotia¬ 
tion  between  Austria  and 
Mexico,  118-119. 

U.S.  protection  of  various 
Europeans  in,  31-37,  123, 
127,  150,  238. 

U.S.  protection  of  Turkish  in¬ 
terests  in,  in  World  War  I, 
89. 

Military  or  naval  officers,  protec¬ 
tion  extended  by,  57-58. 

Military  service : 

Enemy  nationals,  departure  for 
homeland,  discussion  be¬ 
tween  U.S.  Minister  to 
France  and  French  For¬ 
eign  Minister,  40-41. 

Swiss  citizens  in  Ecuador,  U.S. 
good  offices  for,  50. 

Mohammedan  world,  protection 
of  Westerners  in,  9  n. 

Montenegro : 

Russian  signature  of  Hague 
conventions  (1907)  on  be¬ 
half  of,  237. 

Morgenthau,  Henry,  Ambassador 
to  Turkey,  on  Turkish  viola¬ 
tion  of  U.S.  seal  and  British 
and  French  archives,  93. 

Morris,  E.  Joy,  Minister  to  Tur¬ 
key,  offer  of  protection  of 
Greeks  in  Turkey,  37-38. 

Motley,  J.  Lothrop,  Minister  to 
Austria,  exporters,  reference 
to  British  Consul  (quoted), 
26. 


Nationality  ( see  also  Status  of  na¬ 
tionals;  Status  of  officials) : 
Assimilation  to  that  of  protect¬ 
ing  power  by  nationals  of 
protected  power,  opposing 
views,  52-53,  139-143. 
European  powers,  policy  in 
Near  East  and  Far  East, 

12,  13. 

Turkish  and  Eastern  practice, 

10. 

U.S.  position  in  Near  East,  11, 

13. 

U.S.  position  on  status  of  na¬ 
tionals  of  protected  power, 
52-53,  141-143. 
Verification  of,  requisite  for 
pensions  or  relief  through 
protecting  power,  213,  216, 

217,  218,  279-280,  285, 
286. 

Naval  or  military  officers,  protec¬ 
tion  extended  by,  57-58. 

Near  East: 

British  good  offices  for  Amer¬ 
icans  : 

Early  practice,  23. 

Expenses,  arrangement  for, 
26. 

Westerners,  mutual  protection 
among,  10,  11,  13,  23. 
Negotiation : 

Channels  of  communication  in 
World  War  II,  119. 

Direct,  between  protected  and 
local  powers  during  pro¬ 
tection  by  foreign  power, 
118. 

Netherlands : 

British  Resident  at  Bushire  as 
Acting  Consul  for,  105, 
108  n. 
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Netherlands — Continued . 

Channel  of  communication  for 
German  peace  proposal  to 
Belgium,  147. 

Consul  employed  as  Swedish 
consul,  16. 

Hague,  The,  U.S.  protection  of 
South  African,  Belgian, 
and  Egyptian  interests  at, 
in  World  War  II,  163-164. 

U.S.  good  offices  for,  at  Carta¬ 
gena,  Colombia,  178. 

U.S.  protection  of  Netherland 
interests  in — 

Iran,  104-108,  123-124,  238- 
239. 

Not  affected  by  presence  of 
temporary  special  en¬ 
voy,  118. 

World  Warll,  111,  131. 

Netherlands  Indies,  inspection  of 
camps,  129. 

Neutrality: 

Proclamation  of  President  Wil¬ 
son  (1914,  cited),  120. 

Protecting  power,  65,  90,  97, 
102-103,  120,  146-148, 

221,  227. 

Protecting  power,  attitude,  in¬ 
struction  of  Secretary  Bry¬ 
an  (1914,  quoted),  90. 

Nicaragua : 

U.S.  good  offices  for,  at  Rome, 
237. 

U.S.  good  offices  for  Chinese 
in,  60-61. 

Nigeria : 

U.S.  protection  of  Italian  in¬ 
terests  at  Lagos,  111. 

Nogales,  Arizona: 

Mexican  protection  of  Spanish 


Nogales,  Arizona — Continued. 

interests  at,  in  Spanish- 
American  War,  163. 

North  German  Confederation : 

U.S.  protection  of  North  Ger¬ 
mans  in  Paris,  requested 
by,  39. 

Notarial  services,  duties  of  For¬ 
eign  Service  officer,  229-230. 

Notices,  posted  under  U.S.  con¬ 
sular  seal,  181,  185-186. 

Occupied  areas : 

European,  under  German  domi¬ 
nation,  U.S.  protection  ex¬ 
tended  to  interests  of  var¬ 
ious  countries,  111,  130. 

Far  East,  Japanese  restriction 
on  inspection  of  prisoner- 
of-war  and  civilian-intern¬ 
ment  camps,  129-130. 

Protection  of  belligerents,  gen¬ 
eral  principles,  128-129, 
130-132,  133-134. 

Protection  within,  notification 
to  occupying  power,  185— 
186. 

Office,  foreign: 

Offer  to  U.S.  citizen  of  consu¬ 
lar  post  representing  China 
in  Nicaragua,  60-61. 

Prohibition  by  other  powers 
against  acceptance  by  their 
officers,  19,  137. 

U.S.  Minister  to  China  (Bur¬ 
lingame)  ,  offer  of  Chinese 
ambassadorial  post  to,  18  n. 

U.S.  Minister  to  Japan  (De 
Long),  commissioned  by 
Hawaii  as  Minister  to 
Japan,  20. 
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Office,  foreign,  gift,  or  compensa¬ 
tion,  acceptance  by  officer  of 
U.S. : 

Constitutional  provision  pro¬ 
hibiting,  19,  65,  67,  136. 

Japanese  incident,  66-67. 

Olney,  Richard,  Secretary  of 
State : 

Certificate  entitling  holder  to 
protection,  suggested  form, 
in  instruction  to  Minister 
to  Nicaragua  (1897, 
quoted),  61. 

On  acceptance  of  gifts  for 
friendly  offices,  prohibition 
of  (1896,  quoted),  66-67. 

Opinions  of  the  Attorneys  Gen¬ 
eral,  on  U.S.  Minister  repre¬ 
senting  foreign  power, 
(quoted),  20-21. 

Otterbourg,  Marcus,  Consul 
(later  Minister)  at  Mexico 
City,  on  protection  of  French 
interests  in  Mexico  (quoted), 
32. 

Ottoman  Empire  ( see  also  Tur¬ 
key)  : 

Beirut,  Syrian  merchant  at,  re¬ 
fused  protection,  11. 

Capitulations: 

Abrogation,  12. 
Characteristics  of  foreign 
protection  under,  12. 
History  of  protection  of  for¬ 
eigners  under,  8. 

Development  of  protection  of 
Westerners  in,  9,  117. 

Protection  of  foreigners,  indis¬ 
criminate: 

Curtailed  by  European  pow¬ 
ers,  11. 

Curtailed  by  U.S.,  10. 


Ottoman  Empire  (see  also  Tur¬ 
key)  — Continued. 

Treaty  relations  with  France,  8. 

Page,  Walter  H.,  Ambassador  to 
Great  Britain,  on  inspection 
of  prisoner-of-war  camps 
( 1914,  quoted),  97. 

Panama : 

U.S.  consular  services  for,  160, 
161,  166,  232,  259. 

U.S.  good  offices  for  Chinese 
in,  58-59,  127. 

U.S.  protection  of  Panamanian 
interests  in  Allied,  neutral, 
and  belligerent  countries, 
in  World  War  II,  111,  112. 

Paraguay : 

U.S.  good  offices  for,  at  Rome, 
237. 

U.S.  protection  of  Paraguayans 
in  Paris,  39. 

Paris,  France,  U.S.  protection  of 
nationals  of  certain  countries 
during  siege  of,  39. 

Passports  and  visas : 

Circular  instruction  by  Secre¬ 
tary  Hull  (1940,  quoted), 
230-231. 

Issuance  for  Netherlands  by 
U.S.  Vice  Consul  at  Bu- 
shire,  105—106. 

Issuance  to  Germans  by  U.S. 
Minister  to  France  in 
Franco-Prussian  War,  41- 
42. 

Issuance  to  Germans  by  U.S. 
Consulate  at  Alexandria, 
Egypt,  100. 

Laws  and  regulations  of  pro¬ 
tected  power,  Foreign  Serv¬ 
ice  Regulations  (1941  and 
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Passports  and  visas — Continued. 
1946,  quoted),  165-166, 
229. 

Revalidation  for  Colombian  na¬ 
tional  by  U.S.  Consul  at 
Istanbul,  177. 

Pauncefote,  Lord,  British  Am¬ 
bassador,  on  protection  of 
prisoners  of  war  (quoted), 
69. 

Peirce,  Henry  A.,  U.S.  Minister 
Resident  in  the  Hawaiian 

Islands : 

Protection  of  Japanese,  authori¬ 
zation  for  and  text  of  cor¬ 
respondence,  53-55. 

Penfield,  Frederic  C.,  Ambassador 
to  Austria,  on  difficulties  of 
a  neutral  in  protecting  inter¬ 
ests  of  a  belligerent  (1916, 
quoted),  102-103. 

Pensions.  See  Relief  and  pen¬ 
sions. 

Perkins,  John,  Jr.,  of  Louisiana, 
on  reorganizing  diplomatic 
and  consular  service  ( 1855, 
quoted) ,  18. 

Persia  ( see  also  Iran)  : 

British  protection  of  French 
interests  in,  138. 

Tabriz,  asylum  extended  to 
Germans  in,  in  World  War 
I,  120. 

Personnel,  special,  employment  of, 
in  France,  42-43. 

Personnel  of  foreign  governments: 

Assistance  to  U.S.  as  protecting 
power,  in  Mexico  and 
France,  36,  42. 

U.S.  policy  (instruction,  1939, 
quoted),  109. 


Peru: 

Good  offices  by  British  Vice 
Consul  for  Americans  in, 
question  of  expenses  for, 
23-24. 

Request  of,  that  U.S.  Ministers 
to  China  and  Japan  act  as 
Ministers  of  Peru,  20. 

U.S.  consular  protection  of 
Peruvian  interests  at 
Corumba,  Brazil,  during 
incomplete  Peruvian  rep¬ 
resentation,  117-118. 

Philippines : 

Citizens  of,  status  re  U.S.  re¬ 
lief  and  pension  payments, 
instruction  ( 1944,  quoted) , 
218,  287-288. 

Inspection  of  camps  in,  129. 

Plumacher,  Eugene  H.,  Consul  at 
Maracaibo,  on  protection  of 
French  interests  in  Venezuela 
( 1908,  quoted) ,  84-85,  87. 

Plumb,  Edward  L.,  Charge  in 
Mexico,  protection  requested 
by  various  powers,  34,  35-36. 

Poland : 

Protection  of  Polish  interests  in 
U.S.S.R.,  refusal  by 
U.S.S.R.,  150. 

Portugal : 

U.S.  good  offices  for,  at  Saigon, 
French  Indochina,  178. 

U.S.  protection  of  Haitian  in¬ 
terests  in,  135. 

U.S.  protection  of  Portuguese 
in  Paris,  39. 

Pradier-Fodere,  M-,  on  employ¬ 
ment  of  foreigners  as  officials, 
19. 
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Prisoners  of  war : 

British  protection  of  French,  in 
Franco-Prussian  War,  69. 

Danish  protection  of  British 
and  Russian,  in  Crimean 
War,  69. 

Detaining  power,  obligations 
re,  220. 

Diplomatic  and  consular  prem¬ 
ises,  use  of  U.S.  and  Brit¬ 
ish  Embassy  buildings  by 
Japanese,  189-190. 

Protecting  power,  duties  re, 
219-228. 

Protecting  power,  practices  of 
World  Wars  I  and  II  com¬ 
pared,  115. 

Relief  and  pensions,  U.S.  pro¬ 
visions  for,  instruction 
(1944,  quoted),  218,  287. 

Rights  of,  219-220,  222. 

Swiss  Federal  Council,  Division 
of  Foreign  Interests,  report 
on  (1942,  quoted),  222— 
223. 

U.S.  protection  of  British,  in 
Boer  War,  68-70,  71-72. 

U.S.  protection  of  belligerents 
in  World  War  I,  95-101. 

Prisoners  of  war,  services  for: 

Camps,  inspection  of,  72,  77- 
79,  95-101,  124,  132-133, 
173,  220,  222,  224-226. 

Restriction  by  Japanese  in 
occupied  areas,  129—130. 

Reimbursement  for  expenses 
of,  169. 

Interviews  by  protecting  power, 

99,  101,  220,  222,  224-225, 
226,  227. 

Letters,  money,  parcels,  and 
personal  effects  of  dead, 


Prisoners  of  war,  services  for — 
Continued. 

transmission,  70,  72,  101, 
173,  222. 

Lists  and  information  bureaus, 
72,  78,  221. 

U.S.  program  for  reciprocal  in¬ 
spection  of  camps  in  World 
War  I  (quoted),  99. 

Prisoners  of  war  convention 
(1929)  cited,  100,  115,  129, 
130,  132,  134,  146,  189,  221, 
223,  228,  235,  238,  285. 

Quoted,  219-220,  222. 

Prize  court,  U.S.  inquiries  re¬ 
garding  proceedings  against 
ships,  203  n. 

Prohibition  against : 

Acceptance  of  office,  gift,  or 
compensation  from  foreign 
government,  19,  65,  67, 
136. 

Performance  of  services  detri¬ 
mental  to  U.S.  interests, 
146-148,  167. 

Prohibition  by  other  powers 
against  acceptance  of  foreign 
office  by  their  officers,  19, 
137. 

Property  of  private  persons,  pro¬ 
tection,  200-206,  207. 

Property  of  protected  power : 

Custodianship  of,  duty  of  For¬ 
eign  Service  officer,  181 — 
206. 

Funds,  frozen,  190. 

Immunity  to  local  action,  183, 
184,  190,  194-195,  196. 

Industrial  or  commercial,  du¬ 
ties  of  protecting  power, 
191. 
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Property  of  protected  power — 
Continued. 

Of  diplomatic  and  consular  per¬ 
sonnel,  U.S.  attitude,  199. 

Semi  -  public  properties, 
churches,  schools,  etc.,  cus¬ 
tody,  191-194. 

Storage,  provisions  for,  181 — 
182,  188,  196. 

Use  of,  by  local  or  occupying 
power,  77,  189-190,  192— 
193. 

Protected  power: 

Consent  of,  necessary,  89,  1 19— 

122. 

Funds  of,  official,  frozen  by  local 
power  during  war,  190. 

Laws  and  regulations  of,  lim¬ 
itation  on  interpretation  of 
by  Foreign  Service  officer, 
165,  166-167,  229,  232. 

Nationals,  responsibility  for, 
144-145,  155. 

Property  of  diplomatic  and  con¬ 
sular  personnel,  protection 
of,  188,  194-200. 

Property  of  nationals,  protec¬ 
tion  of,  200-206. 

Protection  afforded  prior  to  re¬ 
quest  in  extreme  emer¬ 
gency,  119-121. 

Protection  in  homeland,  under 
enemy  occupation,  131, 
134. 

Relations  with  local  state,  118. 

Requests,  limitations  of,  108, 
148. 

Responsibility  of  foreign  official 
to,  discussion,  138-139, 
146-148. 

Sovereignty  not  impaired,  121- 

122. 


Protected  power — Continued. 

Status  of  nationals  of : 

Secretary  Bayard  in  respect 
to  Swiss  nationals  (1871, 
quoted),  52-53. 

Secretary  Gresham  in  respect 
to  Japanese  subjects 
( 1 894,  quoted ) ,  65. 

Use  of  term,  4. 

Protecting  power : 

Activities  forbidden  officials  of, 
146-148,  236-237,  239. 

Aliens,  question  of  legal  re¬ 
sponsibility  for,  143-144. 

Approval  of  request  for  protec¬ 
tion,  122. 

Belligerents’  interests,  recipro¬ 
cal  protection  of,  164—165, 
170,  227. 

Civilian  internees,  duties  re, 
219-228. 

Diplomatic  premises,  violation 
of,  duty  to  protest,  145- 
146. 

Employment  of  enemy  nationals 
by,  172-174. 

Expenses  incurred  by,  reim¬ 
bursement  for,  167-172. 

Modifications  of  protection  by, 
51,  102,  110,  123-124,  134, 
143,  178. 

Neutral  position  of,  102-103, 
120,  146-148,  221,  227. 

Secretary  Bryan  (1914, 
quoted),  90. 

Secretary  Gresham  (1894, 
quoted) ,  65. 

Prisoners  of  war,  duties  re,  219- 
228. 

Prisoners  of  war  convention, 
violation  of,  duty  to  pro¬ 
test,  146,  227-228,  235. 
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Protecting  power — Continued. 

Property  of  diplomatic  and  con¬ 
sular  personnel  of  protected 
power,  duties  regarding, 
194-200,  207. 

Property  of  private  nationals  of 
protected  power,  duties  re¬ 
garding,  200-206,  207. 

Property  of  protected  power, 
use  of  by,  183-184. 

Protected  nationals,  duties  re¬ 
specting,  238,  240. 

Protection  extended  without 
consent  of  protected  power, 
in  extreme  emergency, 
119-121. 

Relief  and  pensions,  duties  re 
payment  of,  211-219,  278 — 
288. 

Repatriation,  duties  re,  41-44, 
206-208. 

Sanitary  and  religious  person¬ 
nel,  captured,  duties  re, 
219. 

Termination  of  protection,  124. 

Transmission  of  private  mes¬ 
sages  and  documents  by, 
208-211. 

Use  of  term,  4,  135  n. 

Protection : 

Accorded  interests  of  state 
rather  than  of  government, 

148-153. 

Assumption  of,  154-155,  160. 

By  naval  officers  to  Italians  in 
South  America,  57-58. 

Definition  of,  4. 

Extended  by  “friendly”  rather 
than  “neutral”  power,  old 
usage,  25,  31,  45,  164-165. 

Extent  of,  general  principles, 

134, 143. 


Protection — Continued. 

Extent  of,  outlined  by  Secretary 
Marcy  (1854,  quoted),  24. 

Financing  of,  24,  26,  167-172. 

Formal  and  informal,  distinc¬ 
tion  between,  175-179. 

Function  of  protecting  power, 
not  of  individual  official, 
122-123. 

Indiscriminate,  curtailment  of, 
10-11. 

Instructions  of  1914  and  1939, 
comparison,  110. 

International  uniformity,  2,  5. 

Limitations  and  modifications 
of,  51,  102,  110,  123-124, 
134,  143,  178. 

Mutual,  of  Westerners,  devel¬ 
opment  of  practice,  8, 9, 10, 
11,  12,  23. 

Of  foreign  interests,  first  ex¬ 
ample  of  neutral,  29. 

Partial,  general  principles,  159— 
165. 

Plural,  general  principles,  159— 
165. 

Reimbursement  for  expenses  in¬ 
curred  through,  24,  26. 

Severance  of  relations  not  im¬ 
plied,  134-136. 

Termination  of,  155-157. 

Termination  of,  does  not  neces¬ 
sarily  follow  surrender  of 
government,  152. 

Variance  in  type,  because  of 
complete  or  incomplete  ab¬ 
sence  of  representation, 
117,  159-165. 

Protectorate,  not  protection  of 
foreign  interests,  4. 

Protocol  as  record  of  relinquish¬ 
ment  of  protection,  155. 
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Prussia,  U.S.  protection  of  Prus¬ 
sians  in  Mexico,  31,  32,  33. 

Recognition,  relation  to  protection 
of  interests,  149. 

Red  Cross: 

Channel  of  communication  for 
private  messages  during 
war,  209. 

Liaison  with,  236. 

Vladivostok,  use  of  Japanese 
consular  premises,  189. 

Red  Cross  convention  (1929) 
cited,  219,  221. 

Relief  and  pensions  for  U.S. 
nationals  in  territories  pro¬ 
tected  by  Switzerland  in 
World  War  II,  instruction 
(1944,  quoted),  215-218, 
278-288. 

Relief  and  pensions,  payment  of: 

Acceptance  of  private  deposits 
for,  216,  280. 

Duties  of  protecting  power, 
211-219,  278-288. 

Loans  from  public  funds,  not 
bounty,  216,  280. 

To  aliens,  limitations,  218,  284, 
286-287. 

Religi  o  u  s  institutions.  See 
Christian  humanitarianism ; 
Churches. 

Religious  personnel,  captured, 
treatment  of,  219. 

Relinquishment  of  foreign  inter¬ 
ests  files,  88,  156. 

Relinquishment  of  protection. 
See  Termination. 

Repatriation : 

Duties  of  representative  of  pro¬ 
tecting  power,  41-44,  206- 
208. 


Repatriation — Continued. 

Of  Japanese  subjects  through 
U.S.  efforts,  76,  79. 

Of  non-official  personnel,  duties 
of  protecting  power  re¬ 
specting,  207-208. 

Of  U.S.  diplomatic  and  con¬ 
sular  personnel,  196-198, 
207. 

Reciprocal,  efforts  of  Ambas¬ 
sador  Gerard,  92-93,  146— 
147. 

Reciprocal,  of  wounded  Italians 
and  English,  effected  by 
Switzerland,  223. 

Reports  by  representatives  of  pro¬ 
tecting  power: 

Instructions  regarding,  155, 
157,  201,  204-205,  213, 
214. 

Nature  of,  235-236. 

Property,  business  and  personal, 
of  U.S.  nationals,  201,  210. 

Property  of  protected  govern¬ 
ment,  155. 

Questionnaire  re  inspection  of 
camps,  224—226. 

Repatriation,  lists  of  persons, 
207-208. 

Switzerland,  procedure,  223. 

Vital  statistics  of  U.S.  nationals, 

210. 

Representation: 

Absence  of  regular,  prerequisite 
for  protection  of  foreign 
interests,  9,  12. 

Definition  of,  3. 

U.S.  Foreign  Service  officer 
never  represents  foreign 
government,  3,  90,  110, 
136-139,  146-148,  158, 

165,  167. 
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Representation — Continued. 

U.S.  use  of  term,  recent,  175. 

Resident  diplomatic  agent,  use  of 
term,  87  n. 

Responsibility  of  Foreign  Service 
officer  to  U.S.  Government 
only,  Regulations  (quoted), 
139,  148. 

Root,  Elihu,  Secretary  of  State : 

On  protection  of  French  inter¬ 
ests  in  Venezuela  (1909, 
quoted) ,  87. 

On  responsibility  of  local  power 
(1910,  quoted),  144. 

Rumania: 

Swedish  protection  of  Ruma¬ 
nian  interests  in  U.S.,  in 
World  War  II,  171,  172. 

U.S.  protection  of  British, 
French,  and  Italian  inter¬ 
ests  in,  111. 

U.S.  protection  of  Rumanian 
interests,  in  World  War  I, 
89. 

Russia  ( see  also  Union  of  Soviet 
Socialist  Republics)  : 

French  protection  of  Russian  in¬ 
terests  in  Japan,  76  n. 

Protection  of  French  in  China, 
in  Franco-Chinese  War,  64. 

Prisoner-of-war  camps,  inspec¬ 
tion  of,  in  Russo-Japanese 

War,  78-79. 

Protection  of  Greeks  in  Turkey, 
Turkish  protest  against, 

142. 

Protection  of  Orthodox  Church 
members  by,  regardless  of 
nationality,  13. 

Signature  of  Hague  conventions 
(1907)  on  behalf  of  Mon¬ 
tenegro,  237. 


Russia  ( see  also  Union  of  Soviet 
Socialist  Republics) — Con. 

U.S.  efforts  for  Austrian  and 
German  prisoners  of  war 
in,  in  World  War  1, 95. 

U.S.  protection  of  German  and 
Austro-Hungarian  inter¬ 
ests  in,  in  World  War  I,  89, 
91-92. 

U.S.  protection  of  Japanese  in, 
76-79,  189. 

U.S.  protection  of  Russians  in 
Mexico,  35,  36. 

Russo-Japanese  War: 

U.S.  protection  of  Japanese  in 
Russia,  76-79,  189. 

Russo-Turkish  War: 

Circular  instruction  on  protec¬ 
tion  of  Swiss  citizens 
(1877),  49. 

St.  Paul’s  Church  in  Rome,  cus¬ 
tody  in  war,  192. 

Salisbury,  Lord,  British  Prime 
Minister: 

On  extending  protection  of 
prisoners  of  war,  69. 

Use  of  U.S.  Minister  as  channel 
of  communication  to  Bo¬ 
livia,  75  n. 

Salvador : 

U.S.  good  offices  for  Chinese  in, 
60-61. 

Samoa  (American)  : 

Swiss  protection  of  Japanese  in¬ 
terests  in,  in  World  War  II, 
164. 

Sanitary  personnel,  captured, 
treatment  of,  219,  223. 

Schools  and  churches,  semi-public 
property  of  protected  power, 


INDEX 


321 


Schools  and  churches — Continued, 
custody  in  war,  13,  191,  192, 
193-194,  210. 

Schutzpass,  217,  231,  283. 

Seal  of  protected  power: 

In  charge  of  U.S.  Consul,  178. 

Not  used  by  officer  in  charge  of 
foreign  interests,  137. 

Seal  of  protecting  power: 

Not  used  in  protecting  private 
property,  201. 

Seal,  U.S.  consular: 

German  violation  of,  186. 

Notices  posted  under,  181,  185— 
186. 

Turkish  violation  of,  93. 

Use  of,  for  protection  of  ar¬ 
chives,  181,  188. 

Use  of,  in  issuing  passports  by 
U.S.  Vice  Consul  at  Bu- 
shire,  106. 

Violation  of,  84,  185-186. 

Seamen,  protection  of,  in  foreign 
ports,  231-232. 

Secretary  of  the  Navy  (Thomp¬ 
son),  on  naval  protection  of 
Italians  in  South  America 
( 1880,  quoted) ,  58. 

Serbia : 

U.S.  protection  of  Serbian  in¬ 
terests  in  Germany,  Tur¬ 
key,  and  portions  of  Aus¬ 
tria-Hungary,  in  World 
War  I,  89. 

Seven  Weeks’  War  of  1866,  Ital¬ 
ians  in  Austria  protected  by 
Sweden-Norway  represent¬ 
ative,  27. 

Severance  of  relations  not  implied, 
134-136. 


Seward,  William  H.,  Secretary  of 
State : 

On  good  offices,  instruction  to 
Minister  to  Turkey  (1868, 
quoted),  38. 

On  protection  of  foreign  inter¬ 
ests,  instructions  to  U.S. 
representatives  in  Mexico 
(1867,  quoted),  33,  34,  35. 

On  reference  of  exporters  to 
foreign  consul,  instruction 
to  Minister  to  Austria 
(1866,  quoted),  27. 

Shanghai,  International  Settle¬ 
ment,  arrest  of  Japanese  spies 
in,  63. 

Sherman,  John,  Secretary  of  State, 
on  plural  protection  of  Span¬ 
ish  interests  in  U.S.  by  France 
and  Austria-Hungary,  in 
S  p  a  n  i  s  h-American  War 
(1898,  quoted),  162. 

Shipping  services,  good  offices  of 
protecting  power,  178,  228, 
231-232. 

Siam  (see  also  Thailand)  : 

Inspection  of  camps,  129. 

Signing,  manner  of : 

Form  and  principles,  137,  237. 

Gratis  service  involving  docu¬ 
ments,  230. 

In  performing  good  offices,  178, 
237. 

Other  powers,  practices,  137  n. 

U.S.  Consul  at  Cartagena,  Co¬ 
lombia,  issuing  bills  of 
health  for  Netherland  ves¬ 
sels,  178. 

U.S.  Consul  at  Istanbul,  issuing 
Colombian  passport,  177. 

U.S.  Minister,  protecting  Ger¬ 
man  subjects  in  France,  40. 
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Signing,  manner  of — Continued. 

U.S.  Vice  Consul  at  Bushire, 
issuing  Netherland  pass¬ 
ports,  106. 

Sino-Japanese  War,  U.  S.  pro¬ 
tection  of  Chinese  in  Japan 
and  Japanese  in  China,  62- 
67,  141-142. 

“Slovakia,  Republic  of” : 

Swiss  good  offices  for  U.S.  in¬ 
terests  in,  150,  176. 

South  Africa,  Union  of : 

U.S.  and  Swedish  protection  of 
interests  of,  in  World  War 
II,  163-164. 

South  African  Republic : 

Prisoner-of-war  camps,  question 
of  inspection,  72. 

U.S.  Consul’s  agreement  with, 
concerning  extent  of  pro¬ 
tection  of  British  interests 
(quoted) ,  69-70. 

U.S.  protection  of  British  in¬ 
terests,  limited  consent  by, 
68-73. 

Sovereignty  of  protected  power, 
protection  not  to  infringe 
upon,  121. 

Spain: 

French,  Austro-Hungarian,  and 
Mexican  protection  of 
Spanish  interests  in  U.S., 
in  Spanish- American  War, 

161-163. 

French  protection  of  Spanish 
interests  in  U.S.,  in  Span¬ 
ish- American  War,  237. 

Notification  of  U.S.  consular 
services  for  Cuba  at  Tan¬ 
gier,  160  n. 

Protection  of  foreign  interests 
(as  of  June  1944) ,  277. 


Spain — Continued. 

Protection  of  Japanese  interests 
in  U.S.,  in  World  War  II, 
164,  171. 

Termination  of,  124. 

Protection  of  Mexican  interests 
in  U.S.,  151. 

Protection  of  U.S.  interests 
in  Germany  and  Austria- 
Hungary,  in  World  War  I, 
173. 

Spanish-American  War: 

French,  Austro-Hungarian,  and 
Mexican  protection  of 
Spanish  interests  in  U.S. 
in,  161-163. 

Lists  of  prisoners  of  war  trans¬ 
mitted  to  official  of  pro¬ 
tecting  power  for  Spain, 
78  n. 

Protocol  of  peace  terms,  man¬ 
ner  of  signing,  237. 

Special  Division,  Department  of 
State,  organization  in  protec¬ 
tion  of  foreign  interests,  112. 

Special  envoy,  temporary,  protec¬ 
tion  by  foreign  power  not 
terminated  because  of,  118. 

Special  War  Problems  Division, 
State  Department,  organiza¬ 
tion  in  protection  of  foreign 
interests,  112. 

State  vs.  Government  in  foreign 
protection,  148-153. 

Status  of  nationals  of  protected 
power : 

Assimilation  to  nationality  of 
protecting  power : 

Early  usage,  10-11,  139-140. 
Statement  by  President  of 
Swiss  Confederation 
(quoted) ,  52,  140. 
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Status  of  nationals  of  protected 
power — Continued. 

General  principles,  139-143. 

Secretary  Bayard,  in  respect  to 
Swiss  citizens  (1871, 
quoted),  52-53. 

Secretary  Gresham,  in  respect  to 
Japanese  subjects  (1894, 
quoted),  65. 

U.S.  position  on  nationality, 
52-53,  65,  141-143. 

Status  of  officials  of  protecting 
power : 

Arbitral  decision  re  liability, 
138. 

General  principles,  122-124, 
136-139,  146-148. 

In  the  case  of — 

Swiss  protection  of  German 
interests  in  the  U.S.,  1 14. 
U.S.  good  offices  for  Chinese 
on  Isthmus  of  Panama, 
59. 

U.S.  protection  of  British  in 
Bolivia,  74-75,  150. 

U.S.  protection  of  French  in¬ 
terests  in  Venezuela,  82. 
U.S.  protection  of  Swiss  in 
various  countries,  46-49, 
50-51. 

U.S.  protection  of  various  in¬ 
terests  in  World  Wars  I 
and  II,  90,  110. 

Not  officers  of  protected  power, 
3,  90,  114,  136-139,  146- 
148,  158,  165,  234. 

Surrender : 

Effect  upon  protection,  152. 

Germany  and  Japan,  in  World 
War  II,  channels  of  com¬ 
munication,  119. 


Sweden : 

Estates  of  deceased  nationals  of 
protected  power,  204,  206. 

Protection  of  foreign  interests 
(as  of  June  1944),  275— 
276. 

Protection  of  Hungarian  inter¬ 
ests  in  U.S.,  in  World  War 
II,  170-171. 

Protection  of  Japanese  interests 
in  Hawaii,  in  World  War 
II,  126,  164,  171. 

Protection  of  Rumanian  inter¬ 
ests  in  U.S.,  in  World  War 
II,  171,  172. 

Protection  of  South  African  in¬ 
terests  at  Berlin,  in  World 
War  II,  164. 

U.S.  protection  of  Costa  Rican 
interests  in,  during  incom¬ 
plete  Costa  Rican  repre¬ 
sentation,  117. 

U.S.  protection  of  Swedish  sub¬ 
jects  in  Mexico,  35,  36. 

Switzerland : 

Assimilation  to  nationality  of 
protecting  power,  attitude, 
52,  140. 

Channel  of  communication  for 
Japanese  surrender,  119. 

Estates  of  deceased  nationals  of 
'  protected  power,  204,  206, 
210. 

Exchange  of  wounded  English 
and  Italian  prisoners  of 
war,  223. 

Fees  for  consular  services, 
waiver  of,  in  World  War  II, 
233  n. 

German  protection  of  Swiss 
where  unrepresented,  44, 
51,  140-141. 
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Switzerland — Continued. 

Good  offices  for  U.S.  interests 
in  Slovakia,  150. 

Good  offices  for  Vichy  French 
interests  in  U.S.,  151,  176. 

Protection  of  American  repub¬ 
lics  in  World  War  II,  211. 

Protection  of  British  interests  in 
Japan,  189. 

Protection  of  foreign  interests 
in  World  War  II,  266-268, 
273-274. 

Protection  of  German  interests 
in  German  East  Africa 
during  its  occupation  by 
British,  130-131. 

Protection  of  German  interests 
in  U.S.,  128,  152-153,  171. 

Protection  of  Italian  interests 
in  U.S.,  128,  152. 

Protection  of  Japanese  interests 
in  American  Samoa  in 
World  War  II,  164. 

Protection  of  Japanese  interests 
in  U.S.  in  World  War  II, 
119,  124,  152. 

Channel  of  communication 
for  Japanese  surrender, 
119. 

Protection  of  Liechtenstein  na¬ 
tionals,  assimilation  to 
status  of  Swiss,  141.  * 

Protection  of  U.  S.  interests  in 
World  War  II,  111,  124, 
149-150,  151-152,  166, 

170,  171,  174,  183-184, 
189,  192,  194,  197-198, 
201-203,  208-211. 

Protection  of  various  countries 
formerly  under  U.S.  pro¬ 
tection,  170,  266-268. 


Switzerland — Continued. 

Protection  of  Yugoslav  interests 
in  Germany,  128. 

Relief  and  pensions  for  U.S. 
nationals  in  territories  pro¬ 
tected  by,  215-218,  278— 
288. 

Swiss  Federal  Council,  Division 
of  Foreign  Interests,  report 
of  (1942,  quoted),  222- 
224. 

Trading  with  the  Enemy  Act, 
question  of  license  under, 
in  World  War  I,  114. 

U.S.  good  offices  for  Swiss  in — 

Colombia,  51. 

Ecuador,  50. 

U.S.  Legation  at  Bern,  clear¬ 
ing  house  respecting  pro¬ 
tection  of  foreign  interests, 
112. 

U.S.  protection,  informal  na¬ 
ture  of,  112,  176. 

U.S.  protection  of  Swiss  inter¬ 
ests  in — 

Chile,  refusal  by  Chile,  50. 

China,  49,  65-66. 

Countries  where  unrepre¬ 
sented,  discussion,  44- 
53,  65-66,  137-138. 

Cuba,  50. 

Mexico,  35,  36. 

Russo-Turkish  War,  49. 

Tangier: 

U.S.  Consul  at,  instruction  to 
( 1833,  quoted) ,  10. 

U.S.  consular  services  for  Cuba 
at,  160  n.,  258. 

Tehran: 

U.S.  diplomatic  protection  of 
Netherland  interests  at, 
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Tehran — Continued. 

not  affected  by  temporary 
special  envoy  of  the  Neth¬ 
erlands,  118. 

Telecommunications : 

Expansion  of,  in  World  War  II, 
113. 

Use  in  expediting  communica¬ 
tions  by  formal  channels, 
159. 

Termination  of  protection,  85, 
124. 

Foreign  Service  Regulations 
(quoted),  155-156. 

Thailand  ( see  also  Siam)  : 

Violation  of  U.S.  diplomatic 
premises,  187  n. 

Thompson,  Benjamin,  U.S.  cit¬ 
izen,  employment  as  minis¬ 
ter  by  foreign  power,  1 6. 

Trading  with  the  enemy: 

Controls  in  World  Wars  I  and 
II  compared,  113-114. 

Provisions  by  various  powers, 
113,  193. 

Trading  with  the  Enemy  Act, 
cited,  114,  201. 

Treasury  Department,  Documents 
Pertaining  to  Foreign  Funds 
Control  (quoted),  114. 

Tripoli: 

U.S.  Consul  at,  instruction  to 
(1833,  quoted),  10. 

Tunis: 

U.S.  Consul  at,  instruction  to 
(1833,  quoted),  10. 

Turco- Greek  War,  British, 
French,  and  Russian  protec¬ 
tion  of  Greek  nationals  in 
Turkey,  142. 


Turkey  ( see  also  Ottoman  Em¬ 
pire)  : 

British  and  French  archives, 
Turkish  violation  of  Amer¬ 
ican  consular  seal,  93. 

British  protection  of  Americans 
in,  12,  59. 

Istanbul,  U.S.  revalidation  of 
passport  for  Colombian  na¬ 
tional  at,  177. 

Protest  against  British,  French, 
and  Russian  protection  of 
Greek  nationals  in  Turco- 
Greek  War,  142. 

Refusal  of  U.S.  protection  of 
Greeks  in  Turkey,  37-38, 
126. 

U.S.  protection  of  British,  Ital¬ 
ian,  Serbian,  and  Japanese 
interests  in,  in  World  War 
I,  89. 

U.S.  protection  of  Turkish  in¬ 
terests  in  Japan,  France, 
Mexico,  and  British  Em¬ 
pire,  in  World  War  I,  89. 

Union  of  Soviet  Socialist  Repub¬ 
lics  ( see  also  Russia)  : 

Protection  of  Polish  interests 
in  U.S.S.R.,  refusal  by,  150. 

United  States: 

Belligerent  interests  protected 
by,  in  World  War  II,  261— 
265. 

Foreign  interests  relinquished  to 
Switzerland  (in  December 
1941),  266-268. 

French  protection  of  Spanish 
interests  in,  in  Spanish- 
American  War,  237. 

Mexican  consular  protection  of 
Spanish  interests  at  La- 
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United  States — Continued. 

redo,  Tex.,  and  Nogales, 
Ariz.,  in  Spanish-American 
War,  163. 

Powers  protecting  enemy  inter¬ 
ests  in,  in  World  War  II, 
272. 

Protection  of  belligerent,  Allied, 
and  neutral  interests  in 
World  War  I,  88-104,  243- 
253. 

Protection  of  belligerent,  Al¬ 
lied,  and  neutral  interests 
in  World  War  II,  109-115, 
261-265,  269-271. 

Protection  of  foreign  interests 
(as  of  January  1944),  269- 
271. 

Protection  of  foreign  interests 
between  World  Wars  I  and 
II,  257-260. 

Protection  of  foreign  interests 
in  World  War  I,  243-253. 

Protection  of  neutral  and  Al¬ 
lied  interests  after  U.S. 
entry  into  World  War  II, 
111-112,  211. 

Reciprocal  protection  in  World 
War  II,  arrangements  for 
financing,  170-172. 

Spanish  protection  of  Japanese 
interests  in,  in  World  War 
II,  124,  164,  171. 

Spanish  protection  of  Mexican 
interests  in,  151. 

Spanish  protection  of  U.S.  in¬ 
terests  in  Germany  and 
Austria-Hungary  in  World 

War  I,  173. 

Swedish  protection  of  Hun¬ 
garian  interests  in,  in 
World  War  II,  170—171. 


United  States — Continued. 

Swedish  protection  of  Ruman¬ 
ian  interests  in,  in  World 
Warll,  171,  172. 

Swiss  good  offices  for  French 
interests  in,  151-152. 

Swiss  protection  of  German  in¬ 
terests  in,  termination  of, 
128. 

Swiss  protection  of  Italian  in¬ 
terests  in,  128. 

Swiss  protection  of  U.S.  inter¬ 
ests  in  World  War  II,  111, 
124,  149-150,  151-152, 

166,  170,  171,  174,  183- 
184,  189,  192,  194,  197- 
198,  201-203,  208-211. 

Unneutral  action,  definition,  diffi¬ 
culty  of,  146-148. 

Uruguay: 

U.S.  protection  of  Uruguay¬ 
ans,  in  Paris,  39. 

Venezuela: 

Archives,  in  U.S.  custody  in 
France,  80. 

Brazilian  protection  of  French 
interests  at  Caracas,  84,  86, 
87. 

Brazilian  protection  of  U.S. 
interests — 

At  Caracas,  84. 

Not  affected  by  temporary 
presence  of  U.S.  High 
Commissioner,  118. 

French  Consuls,  status  of,  80, 
86,  117. 

Minister  of  Foreign  Affairs,  on 
status  of  official  of  protect¬ 
ing  power  (1906,  quoted), 
82. 

U.S.  good  offices  for  Chinese 
in,  62. 
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Venezuela — Continued. 

U.S.  protection  of  French  in¬ 
terests  in,  80-88,  117,  160. 

U.S.  protection  of  Venezuelans 
in  Paris,  39. 

U.S.  relations  with,  83,  86-88, 
117. 

Violation  of  U.  S.  consular  seal, 
84. 

Visa  services.  See  Passports  and 
visas. 

War  ( see  also  names  of  wars)  : 

Consular  relations  in  time  of, 
28,  90. 

Protection  of  foreign  interests 
in,  2,  27,  28,  89-91,  109- 
110. 

War  Graves  Commission,  liaison 
with,  236. 

Washbume,  Elihu  B.,  Minister  to 
France: 

Asylum  to  German  subject,  15. 

Protection  of  various  foreign 
nationals,  39-44,  167-168. 

Weapons  and  dangerous  material 
on  protected  property,  circu¬ 
lar  instruction  (1941, 
quoted),  185. 

Welles,  Sumner,  Acting  Secretary 
of  State: 

On  protection  of  property  of 
private  persons,  instruction 
to  Legation  in  Switzerland 
(1942,  quoted),  201-203. 

On  relief  and  pensions  for  na¬ 
tionals  of  protected  power, 
duties  of  Foreign  Service 
officer,  circular  instruction 
(1940,  quoted),  212-213. 

Westerners,  mutual  protection  of, 
8,  9,  10,  11,  12,  23. 


Whitlock,  Brand,  Minister  to  Bel¬ 
gium,  attitude  toward  pro¬ 
tection  of  German  interests  in 
Belgium,  93-94,  131,  132, 
147. 

Willard,  Joseph  Edward,  Ambas¬ 
sador  at  Madrid,  on  employ¬ 
ment  of  enemy  nationals  by 
protecting  power  (1917, 
quoted),  173. 

World  War  I : 

Protection  of  foreign  interests 
during,  243-253,  254-256. 

U.S.  protection  of  belligerent, 
Allied,  and  neutral  inter¬ 
ests,  88-104,  163,  243-253. 

World  War  II: 

Channels  of  communication  for 
negotiations  between  bel¬ 
ligerents,  119. 

Protection  of  foreign  interests 
in,  261-265,  266-268,  269- 
271,  272,  273-274,  275- 
276,  277. 

U.S.  protection  of  belligerent, 
Allied,  and  neutral  inter¬ 
ests,  109-115,  163-164, 

261-265,  269-271. 

World  Wars  I  and  II  : 

Differences  in  modes  of  protec¬ 
tion  of  foreign  interests, 
110-111,  112-115. 

Expenses  of  protection,  ar¬ 
rangements  between  pro¬ 
tected  and  protecting 
powers,  91,  168-172. 

Interim  between,  list  of  foreign 
interests  protected  by  U.S., 
257-260. 

Wright,  J.  Butler,  Assistant  Sec¬ 
retary  of  State,  on  channel 
of  communication,  instruc- 
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Wright,  J.  Butler,  Assistant  Sec¬ 
retary  of  State — Continued, 
tion  to  Vice  Consul  at  Bushire 
(1924,  quoted),  105. 
Y.M.C.A. : 

Custody  of  building  in  war, 
193. 

War  Prisoners’  Aid,  liaison 
with,  236. 

Yugoslavia: 

Swiss  protection  of  Yugoslav 


Yugoslavia — Continued. 

interests  in  Germany,  128. 
U.S.  protection  of  Yugoslav 
interests  in — 

France,  attitude  of  Yugoslav 
Government  -  in  -  Exile, 
128. 

World  Warll,  111,  112. 
Zones  of  military  operation,  right 
to  visit  prisoners  of  war  in, 
discussion,  133. 
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